10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

THE ARANSAS PROJECT, CIVIL ACTION

PLAINTIFF, CA-C-10-075
VS.
CORPUS CHRISTI, TEXAS
DECEMBER 5, 2011

9:03 A.M.

BRYAN SHAW, ET AL.,

DEFENDANT .

S . T

*x X kX Kk Kk KX K* Kk k* k X K*x Kk Kk * %

TRANSCRIPT OF FINAL PRETRIAL/BENCH TRIAL - DAY 1

BEFORE THE HONORABLE JANIS GRAHAM JACK
SENIOR UNITED STATES DISTRICT JUDGE

APPEARANCES:

FOR THE PLAINTIFE: MR. JAMES B. BLACKBURN, JR.
MR. CHARLES IRVINE
MS. MARY CONNER
BLACKBURN CARTER, P.C.
4709 AUSTIN STREET
HOUSTON, TEXAS 77004

MR. DAVID A. KAHNE
LAW OFFICE OF DAVID A. KAHNE
P.O. BOX 66382

HOUSTON, TEXAS 77266

(APPEARANCES CONTINUED ON PAGE 2)

COURT RECORDER: MS. VELMA GANO

PROCEEDINGS RECORDED BY ELECTRONIC SOUND RECORDING
TRANSCRIPT PRODUCED BY TRANSCRIPTION SERVICE:
MOLLY CARTER, P. O. BOX 270203
CORPUS CHRISTI, TEXAS 78427 (361) 945-2525




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

APPEARANCES: (CONTINUED)

FOR THE PLAINTIFF:

FOR THE STATE OFFICIAL

DEFENDANTS :

FOR TEXAS CHEMICAL
COUNCIL:

FOR GUADALUPE-BLANCO
RIVER AUTHORITY:

MR. JEFFERY MUNDY

MUNDY & SINGLEY, LLP

8911 NORTH CAPITAL OF TEXAS HIGHWAY,
SUITE 2105

AUSTIN, TEXAS 78759

MR. PATRICK WAITES

LAW OFFICE OF PATRICK WAITES
P.O. BOX 402

BELLATIRE, TEXAS 77402-0402

MR. MATTHEW R. WILLIS

MR. DAVID MARSHALL COOVER, III

MR. JOHN R. HULME

OFFICE OF THE TEXAS ATTORNEY GENERAL
P. O. BOX 12548

AUSTIN, TEXAS 78711-2548

MR. KENNETH R. RAMIREZ

LAW OFFICES OF KEN RAMIREZ

111 CONGRESS AVENUE, 4TH FLOOR
AUSTIN, TEXAS 78701

MS. CHRISTINA T. WISDOM

TEXAS CHEMICAL COUNCIL

VICE PRESIDENT & GENERAL COUNSEL
1402 NUECES STREET

AUSTIN, TEXAS 78701-1586

MR. EDWARD F. FERNANDES

MR. CHRISTOPHER H. TAYLOR
HUNTON & WILLIAMS, L.L.P.

111 CONGRESS AVENUE, SUITE 1800
AUSTIN, TEXAS 78701

MS. KATHY ROBB
HUNTON & WILLIAMS, L.L.P.
200 PARK AVENUE
NEW YORK, NEW YORK 10166

MR. BRUCE WASINGER
GUADALUPE-BLANCO RIVER AUTHORITY
GENERAL COUNSEL

933 EAST COURT STREET

SEGUIN, TEXAS 78155




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

APPEARANCES: (CONTINUED)

FOR SAN ANTONIO RIVER
AUTHORITY:

ALSO PRESENT:

MS. KATHRYN SNAPKA

THE SNAPKA LAW FIRM

606 NORTH CARANCAHUA, SUITE 1511
CORPUS CHRISTI, TEXAS 78476

MR. EDMOND R. McCARTHY, JR.
JACKSON, SJOBERG, McCARTHY & WILSON
711 WEST 7TH STREET

AUSTIN, TEXAS 78701

MR. TODD CHENOWETH
MR. BILL WEST

MS. SUZANNE SCOTT
MR. JOHN SMITH




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(The proceedings began at 9:03 a.m.)
(Call to Order of the Court.)

THE CLERK: Court calls Civil Action C-10-075, The
Aransas Project versus Bryan Shaw, et al. May I have
appearances, please?

MR. BLACKRBURN: For the Plaintiffs, Your Honor, I'm
Jim Blackburn. And sitting with me at Plaintiff's table, Jeff
Mundy, Mary Conner, Charles Irvine, David Kahne, Patrick
Waites.

THE COURT: Thank you.

MR. WILLIS: Your Honor, Matthew Willis for the State
Official Defendants. Sitting with me is John Hulme, Marshall
Coover, and our representative is Todd Chenoweth.

THE COURT: Thank you.

MR. FERNANDES: Good morning, Your Honor. Edward
Fernandes on behalf of Defendant Intervenor Guadalupe-Blanco
River Authority. With me here today is Kathy Robb, Kathy
Snapka, Bruce Wasinger, and Chris Taylor. And our corporate
representative is Mr. Bill West.

THE COURT: Thank you. Yes, sir?

MR. McCARTHY: Good morning, Your Honor. Edmond
McCarthy for the San Antonio River Authority. And with me also
here today is our corporate representative, Ms. Suzanne Scott.

MR. RAMIREZ: And, Your Honor, my name is Ken

Ramirez. I'm here on behalf of the Texas Chemical Council.
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THE COURT: Thank you.

MR. RAMIREZ: And with me is General Counsel and Vice
President of the Chemical Council, Christina Wisdom.

THE COURT: We have extra tables we could put up. I
think we called around Friday and y'all said you didn't need
any more. Maybe you do.

UNIDENTIFIED SPEAKER: I think we're okay.

THE COURT: Okay. Could you get, maybe at noontime,
Ms. Cayce, to hawve the people come up and see if they can hook
up the tables?

THE CLERK: Yes, Your Honor.

THE COURT: Sorry that was so late. I should have
just said I've denied them all, on the record, but I thought
you deserved more than that. And here it is trial time. Do
you need any more copies?

Do you all want to offer exhibits for pre-admission
that are unobjected to?

MR. WAITES: Yes, Your Honor.

MR. WILLIS: Your Honor, may I —-- for the record,
before, you know, you tend to that, I wanted to point out to
the Court that last night Plaintiffs, I'm sorry, the State
Defendants withdrew objection to Exhibit, Plaintiff's Exhibit
142, I believe. So no objection to that exhibit as well, Your
Honor.

THE COURT: All right.
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MR. WAITES:
how we do this?
are not objected to?

THE COURT:

MR. WAITES:

THE COURT:
record, please.

MR. WAITES:

Exhibit 1, 2, 3, 4, 5,

THE COURT:

Should we offer

Does Your Honor have a preference as to

all exhibits on our list that
Would that

be acceptable?

That would be the thing to do.

Plaintiff makes that offer.
What —-- give me the numbers, for the
Okay. Plaintiff offers Plaintiff's

6, 7, 8, 9 —-—

Could it be 1like 1 through 100, or

something like that maybe?

MR. WAITES: Yes. Yes.

THE COURT: Okay.

MR. WAITES: 1 through 12, 21, 22, 24, 25, 27 through
113, 140 to 144, 147, 151, 154, 157, 158, 160 —-

THE COURT: Wait a minute. I'm sorry. 1587

MR. WAITES: Yes.

THE COURT: Okay.

MR. WAITES: 161 to 196. And I apologize, Your
Honor. Some of the numbers I have given in fact do have

objections to them, and I —-- that was an oversight. Would you

prefer that I offer at this time only the unobjected to —-

THE COURT: I thought we decided that.

MR. WAITES: I apologize, Your Honor. Of the ones

that —-
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THE COURT: 1Is that it for your offer, and then
you're going to subtract?

MR. WAITES: No, that's not all. 1I'll complete the
offer then —-

THE COURT: Okay.

MR. WAITES: -- if that's all right. Ms. Court
Reporter, where did I leave off?

THE COURT: 196.

MR. WAITES: Okay. 203, 208, 217 to 227.

THE COURT: Sorry, to 2277

MR. WAITES: Yes, Your Honor.

THE COURT: Okay.

MR. WAITES: 237 to 264, 269, 353 to 370. Well, I'm
sorry, they objected —-- that will end at 364. The rest were
objected to.

THE COURT: Okay. Now, go back and take out the ones
that have been objected to under 364.

MR. WAITES: Okay. So at this time Plaintiffs do not
offer Plaintiff's Exhibits Number 22, 25, 27 to 32, 36, 37 —-
THE COURT: Wait a minute. So 38 to 1137

MR. BLACKBURN: No, Your Honor, beginning at 73, 73
to 76 there are objections to.

THE COURT: Okay. So 38 to 72.

MR. WAITES: That is correct.

THE COURT: And-?
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MR. WAITES: Then withdrawing 73 to 76.

THE COURT: Okay. So that's 747

MR. WAITES: For the offer.

THE COURT: Are you withdrawing 75 and 767

MR. WAITES: Those do have objections, so at this
time, we are.

THE COURT: Okay. Go ahead.

MR. WAITES: Yes. Okay. Okay. So then the next
that is withdrawn for now is Plaintiff's 111.

THE COURT: Okay. Hold up. So 77 to 110, and 111 to
1407

MR. WAITES: 111 had an objection, so that is
withdrawn for now. We're offering 112 and 113. 1In the series
following, there are a number that are reflected as withdrawn
on the exhibit 1list, and we were not offering those.

THE COURT: What is withdrawn, please?

MR. WAITES: In that section, from Plaintiff's 114 to
Plaintiff's 139.

THE COURT: Okay. So only 140 is remaining. 140 to
144. 1Is that right?

MR. WAITES: We offer 141 —-

THE COURT: Do you offer 1407

MR. WAITES: Oh yes, Your Honor, I'm sorry. 140 to
144.

THE COURT: Okay. Do you have a place to stay,
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Mr. Coover?

MR. COOVER: Yes, ma'am.

THE COURT: Oh, good.

MR. WAITES: We are offering 147, 151, 154, 157, 158,
161.

THE COURT: I have 161 through 196. Is that correct?

MR. WAITES: 162 to 169 have objections, so we do not
offer them at this time.

THE COURT: Okay. Wait a minute. 162 through 169.

Right?

MR. WAITES: That is correct, Your Honor. Those
are —-

THE COURT: So 170 through 1967

MR. WAITES: Yes. Those are all offered at this
time.

THE COURT: All right.

MR. WAITES: And I believe the rest of the list we
had correct.

THE COURT: Any objection? Do you want me to go over
those again? Any objection to these offered?

MR. FERNANDES: The only objections we have to any of
the exhibits are going to be —-- and I think I heard this right,
is going to be Exhibit 270, 307 --

THE COURT: Those are not offered. Just please tell

me 1f you object to any of the offered exhibits.
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MR.

TH

MR.

objections?

FERNANDES: I thought that was on the list.
E COURT: No.

FERNANDES: Okay. Chris, do we have any

MR. TAYLOR: No, Your Honor.

TH

E COURT: State?

MR. WILLIS: ©No, Your Honor.

TH

through 12,

E COURT: All right. Plaintiff's Exhibits 1

21, 24, 33, 34, 35, 38 through 72, 74, 77 through

110, 112 through 160 —- sorry. 112 and 113, 140 to 144, 147,

151, 154, 15
to 264, 269,

St

MR.

TH

(Counse

MR.

tender them.

State ——
TH
MR.
MR.
I'll —— we ©

the followin

Defendants'

7, 158, 163, 170 to 196, 203, 209, 217 to 227, 2

353 to 364 are admitted, without objection.

ate?
WILLIS: Yes, Your Honor.
E COURT: Any exhibits?

1 conferring off the record.)
WILLIS: Your Honor, we'll let GBRA's attorney

We've got them all in one group, so both the

E COURT: So I just should call them Defendants?
WILLIS: Fair enough, Your Honor.

TAYLOR: Okay. Your Honor, Defendants offer,
ffer Defendants' Exhibits 1 through 375, except
g: Defendants' Exhibit 5, Defendants' Exhibit 1

Exhibit 22 and 23, Defendants' Exhibits 27 throu

37

and
for
3,

gh
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35, Defendants' Exhibit —-—

THE COURT: Okay. Let's do this another way. Just
tell me the ones that you're offering, please.

MR. TAYLOR: Your Honor, Defendants offer Defendants'
Exhibit 2, 4 ——

THE COURT: What about 17

MR. TAYLOR: I'm sorry? We've got, Your Honor, a
conditional offer, subject to an agreement. The parties had
agreed, subject to Your Honor's approval, that they would, we
would offer the objections that included the mortality numbers,
that capitalize on, subject to our ability to object and move
to strike those exhibits later on during the trial.

THE COURT: So do I just admit them?

MR. TAYLOR: Provided we have not —-—

THE COURT: I admitted them without condition.

MR. TAYLOR: No, this -- I'm talking about
Defendants' exhibits.

THE QOURT: So you want —-- okay. You want to offer
the mortality figures without -- conditionally?

MR. FERNANDES: Your Honor, as you know, we still
haven't had a ruling on the motion to exclude, based upon
reliability. And so we have a number of documents, if this
Court denies that motion, then we would want to enter, offer
some of those exhibits. And so what we were ——

THE COURT: Just offer the unobjected to,
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unconditional exhibits now, please.

MR. FERNANDES: Okay.

THE COURT: So we can get started sometime today.

MR. TAYLOR: Okay. Defendants offer Defendants'
Exhibit 2, Exhibit 8 through 12, Defendants' Exhibit 16,
Defendants' Exhibit 19, 21, 24 through 26, 36, 39, 41, 43 and
44, 47, 56, 60 through 64, 71, 73 through 74, 83 through 85,
90, 100, 104, 106, 110, 112, 113, 117 through 120, 145 through
147, 194 through 222, 224 and 225, 229 through 231, 238
through —— I'm sorry, 240 and 241.

THE COURT: I'm sorry, 238 through, or just 2387

MR. TAYLOR: ©No, sorry, just 238, and then 240 and
241, and then 244 through 307, 311 through 375.

THE COURT: Is that it?

MR. TAYLOR: Yes, Your Honor.

THE COURT: Any objections from the Plaintiff?

MR. WAITES: No objections, Your Honor.

THE COURT: All right. Defendants' Exhibits 2, 8
through 12, 2 and 8 through 12, 16, 19, 21, 24 through 26, 36,
39, 40 (sic), 43, 44, 47, 56, 60 through 64, 70 (sic), 73, 74,
83 through 85, 90, 100, 104, 106, 110, 112, 113, 117 through
120, 145 through 147, 194 through 222, 224, 225, 229 through
231, 238, 240, 241, 244 through 307, 311 through 375 are
admitted. These are Joint Defendants' Exhibits.

Would you hand these to the clerk, please. Only the
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ones that have been admitted, please.

MR. WAITES: Your Honor, the complete set that we
have, we would —-- do we need to take them over, but remove the
ones that are not yet admitted?

THE COURT: All right, please do that. This is
something you should have done before you came in here. 1
certainly can't pre-admit exhibits that have been objected to.

Now, I assume Dr. Chavez-Ramirez is going to be here
personally?

MR. BLACKBURN: Yes, Your Honor.

THE COURT: Okay. As well as Larry R. Soward?

MR. BLACKBURN: He is going to be here, Your Honor.
He is not here today.

THE COURT: Okay. I just want to make sure he's
here, because those are the Daubert challenges.

MR. BLACKBURN: Yes, Your Honor. And they've been —-
Dr. Ramirez, Dr. Chavez-Ramirez is actually here right now.
Mr. Soward will be in later this week.

THE COURT: That's fine. Thank you. And how much
time do you all think this is going to take to try?

MR. BLACKBURN: I believe, Your Honor, we had
originally been given 40 and 48 hours in a much earlier hearing
we had. I have set our case up to try to work within those
time limits, and I would say that we're certainly thinking in

those terms.
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THE COURT: I have —- the conflict that I have
that I have jury duty on the 12th of December. So I hav
over to state court and see what happens there, and then
back, or not come back.

All right. But I would like you all to move 1
little quicker than two weeks. So we'll keep the time,
way, and your cross—-examination comes out of your case t

well.

is
e to go

come

t a
by the

ime as

Anybody want to, while they're fiddling with the

exhibits, anybody want to make opening statements?

MR. BLACKBURN: Your Honor, I would be happy t
go ahead and start with opening statements, if that woul
fine. I would give this assignment to someone else, if

would be okay.

THE COURT: That would be great.

MR. BLACKBURN: If you will give me a moment,
will be ready.

(Counsel conferring off the record.)

MR. BLACKBURN: Could I ask you to turn on the
computer for the Plaintiff's table, please?

May I proceed, Your Honor?

THE COURT: Please.

MR. BLACKBURN: Good morning. I and my associ
are here before you representing The Aransas Project and

bringing to you a case that we believe really matters.

o just
d be

that

and I

ates

At
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stake in this litigation is nothing less than the future of the
endangered whooping crane, which is an international symbol of
what it means to recover from the brink of extinction, a
magnificent bird whose recovery was a guiding force in the
passage of the Endangered Species Act by Congress decades ago,
a bird that resonates with me to the very center of my soul.

I come before you alleging that the Commissioners,
the Executive Director and the Water Master of the Texas
Water —— of Texas Commission on Environmental Quality, the
TCEQ, violated the federal Endangered Species Act and continues
to implement policies that in the future, perhaps as early as
this winter, will again violate the federal Endangered Species
Act by causing a take of whooping cranes by their
administration of water use permits.

THE COURT: Hold on just a second. What is that?

MR. ROSAS: I'm sorry, just setting up an easel.

THE COURT: We don't have easels here, so you can
take it right back down. That's what all this equipment is
for. Go ahead.

MR. BLACKBURN: Thank you, Your Honor. I was talking
about the TCEQ and how they violated the federal Endangered
Species Act ——

THE COURT: Is that an admitted exhibit?

MR. BLACKBURN: Um ——

MR. WAITES: Yes, Your Honor.
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THE COURT: Okay.

MR. BLACKBURN: I was hoping it was, Your Honor -—-—
that the TCEQ violated the federal Endangered Species Act and
continues to implement policies that perhaps as early as this
winter will again violate the Endangered Species Act by causing
a take of the whooping crane.

This case is about an archaic system of Texas water
use permits that were issued when water was considered to be
wasted i1f it made it to the bay. This case is about Texas
policies that give no priority, that allocate no water to the
San Antonio and Aransas Bay systems, upon which the whooping
cranes depend. Left alone, the State of Texas and its policies
and permits will starve San Antonio Bay of water, just as
Nueces Bay was starved and destroyed as a functioning estuary
decades ago.

Your Honor, let me be clear. We believe the evidence
that you will hear is clear and convincing that there is a
relationship, that there is proximate causation between lowered
fresh water inflows to the bay and whooping crane deaths.
That's the result from the policies of TCEQ.

This is not a case about droughts. This is a case
about the effects of drought being worsened by policies of the
State of Texas. Texas has a duty under the Endangered Species
Act, if not under some other authority, to curtail its actions

when they fundamentally altered the natural system to the
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extent that an endangered species is either harmed or harassed
or both.

This case is about science. It's about statistics.
It's about biological field work. It's about simulation
modeling that presents a causal chain of fresh water inflows
to —— from fresh water inflows to whooping crane mortality.

You will hear substantial evidence at this trial
about how Texas water use pattems can significantly and
absolutely change coastal ecosystems.

This case 1s not about this Court establishing United
States policy on endangered species. Congress took that step
in 1973 when it enacted the Endangered Species Act. Congress
specifically set out in Section 9 that it was illegal for any
person to take an endangered species.

"Take" was included as being, meaning to harm and
harass. Those terms had been defined by the United States Fish
and Wildlife Service and federal regulations.

"Harm" is an act that actually kills or injures
wildlife. Such an act may include significant habitat
modification or degradation, where it actually kills or injures
wildlife by significantly impairing essential behavioral
patterns, including breeding, feeding or shelter.

And "harass" means the intentional or negligent act
or omission which creates the likelihood of injury by

annoying —-- to wildlife by annoying it to such an extent as to
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significantly disrupt normal behavioral pattern. We have both
actions in this case.

Now, our case, it will begin with the presentation to
you of Dr. George Archibald, a man who has devoted his life's
work to cranes in general, and to whooping cranes in
particular. Dr. Archibald has a unique role with the
International Crane Foundation, traveling around the world as
an advocate for cranes, while serving on the Whooping Crane
Recovery Team here in the United States, which was formed under
the United States Endangered Species Act.

Dr. Archibald will present an overview of the
struggle for whooping crane recovery and will cover many
important aspects of crane behavior. Dr. Archibald is a
whooping crane expert to such an extent that an opposing expert
referred to him as "the guru of whooping cranes." We will
present the guru to you.

Dr. Archibald will be followed by Dr. Ronald Sass,
the biogeochemist and ecologist who spent his life working as a
professor of biology, chemistry and ecology at Rice University.

Dr. Sass will show you his ecological and statistical
analysis that demonstrates an amazing correlation between fresh
water inflows into San Antonio Bay between July and December
and whooping crane mortality.

Dr. Sass will present his statistical analysis —-

THE COURT: You mean the lack of or too much of fresh
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water?

MR. BLACKBURN: 1In terms of too little.

THE COURT: Too little, okay.

MR. BLACKBURN: The lack of fresh water inflows.
Dr. Sass will present his statistical analysis that shows the
significant correlation between these lowered inflows and crane
mortality, and he'll present a biogeochemical explanation for
this causal relationship.

Dr. Sass will be followed by another Rice professor,
Kathy Ensor. Dr. Ensor was asked to review Dr. Sass's
statistical methods, because she's head of the statistics
departments at Rice. And she's going to be testifying about
his methods and other statistical methods that she employed to
establish by multiple statistical methods the statistical
correlation between these lowered inflows and crane mortality.
And again, 1it's a striking piece of statistical evidence.

THE COURT: Are you familiar with Coastal Bend Bays
and Estuaries?

MR. BLACKBURN: I am, Your Honor.

THE COURT: Do you, don't you think they've made a
difference in working with the State to increase the fresh
water inflows?

MR. BLACKBURN: Yes and no. I mean, certainly
they've developed good information. In terms of actually

getting any water allocated, that has not happened and is
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unlikely to happen to any extent that will be helpful here.

THE COURT: Okay.

MR. BLACKBURN: The problem is, literally, there is
no mechanism currently, particularly in the San Antonio Bay
system, to get the water in. 1In the Nueces Bay system, the
recovery that's being discussed is about taking a dead bay and
trying to somehow restore it. The starting point for Nueces is
different than every other estuary on the coast.

THE COURT: Because it's dead.

MR. BLACKBURN: Because it's dead. We can kill a
bay. We've done it. The question is, can we prevent it from
happening in San Antonio Bay. And that's what we're here for.
But the current policies that we'll talk to you about and we'll
show you will lead to the destruction of the habitat. 1It's
critical. It's important. That's why we're here, Your Honor.

Now, to the extent that Your Honor is interested,

Dr. Ensor is prepared to talk about the role of statistics in
scientific causation and kind of the role there. I know that
this is a, kind of a tricky scientific kind of area where
science and law overlap in an interesting way.

And when we say it's a science case, it's really a
question about how statistics fit into causal relationships and
how these two things kind of intermesh. And Dr. Ensor will be
prepared and able, to the extent allowed by Your Honor, to

discuss that.
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Dr. Felipe Chavez-Ramirez will be following
Dr. Ensor. He is another bona fide expert on whooping cranes,
who's on the Whooping Crane Recovery Team.

Dr. Chavez gets wet and muddy. He gets out in the
field. He works with the cranes, both here at Aransas and up
at Buffalo Wood.

THE COURT: Who does the banding?

MR. BLACKBURN: Dr. Chavez does.

THE COURT: Okay.

MR. BLACKBURN: He can talk to you about banding. 1In
fact, he's been out in the field this last week banding. One
of the disputes that will be brought before you is he took some
videos while he was out there last week, and there's a dispute
over whether that would be allowed into evidence or not.

But he's out in the field. He bands birds. He bands
chicks up in Buffalo Wood. He bands adults and juveniles here
at Aransas, if he can convince them to come close enough to his
trap, which sometimes he's more or less successful with it.

Dr. Chavez has recorded extensive data about the
feeding and drinking habits of whooping cranes, and he'll
testify that salinity matters to the cranes. He will present
extensive testimony about the cranes in Aransas and how they
perform during periods of high salinity, about the importance
of blue crabs, about the disruption of these feeding patterns

associated with high salinity conditions, and about how
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essentially the birds have difficulties in their search for
food during these times of low inflows, and particularly in
times of harsh conditions.

Dr. Chavez will be followed by Dr. Paul Montagna.
Dr. Montagna 1s the expert on Nueces Bay and San Antonio Bay
estuarine systems. He's from here at the Harte Institute, and
is with the Texas A&M University in Corpus Christi.

Dr. Montagna knows the Texas Coast. He has studied
the Texas Coast.

THE COURT: Was it the Harte Institute that decided
that BP wasn't causing any ecological problems in, for their
spill?

MR. BLACKBURN: I do not know that, Your Honor.

THE COURT: I believe so.

MR. BLACKBURN: He has a contrary opinion —--

THE COURT: Okay.

MR. BLACKBURN: -- with regard to the coastal —--

THE COURT: Okay.

MR. BLACKBURN: —-- area of Texas —-

THE COURT: I understand.

MR. BLACKBURN: -- and fresh water. And you might
have a chance to ask him about that, Your Honor.

THE COURT: I think I would.

MR. BLACKBURN: I have no doubt you might.

Dr. Montagna's an expert on the Science Advisory
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Committee of the Bay and Estuarine Program of the State of
Texas, and he will testify about the importance of estuaries in
general and about what happened to Nueces Bay and about how,
under certain types of policies, the bays will be killed.

Dr. Montagna's also studied blue crabs. He's studied
them throughout the coastal area. He'll testify about the life
cycle of blue crabs, about the way in which blue crabs interact
with the estuarine system and about the role that salinity will
have in the distribution of blue crabs.

He will show that they are, in fact, related directly
to —— blue crab abundance is directly related on the shoreline
of San Antonio Bay, where the whooping cranes are, to salinity,
which is directly related to fresh water inflows.

Our fresh water inflow evidence will be presented by
Joe Trungale, who will do two things. He will look at the
policies of the State of Texas, and he will show what those
policies do in terms of altering flows.

We have historical flows. We will project future
use, full use of existing permits and what that will mean. We
will go back and add back flows into the river system to show
what inflows would be without the permit system having its
effect.

These are difficult analytical exercises. I'm sure
they'll be subject to vigorous cross—examination. But they

give you the picture of what the State permit pattern does.
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THE COURT: I understand that. I don't know if it's
even with objection that you say that. But what —-- the people
of Texas have constitutional rights to water. How do you get
around that when you ask for your prospective relief?

MR. BLACKBURN: Drought management can be done in a
number of ways.

THE COURT: That's what I'd like for you to focus on,
please, when you're with your experts.

MR. BLACKBURN: I will be happy to, Your Honor. But
you know, they're —-- particularly Larry Soward, who is
coming —-—

THE COURT: Okay.

MR. BLACKBURN: -- after Mr. Trungale. And again,
it's sort of, Your Honor, I mean, some of these points of
evidence we can go through very quickly. If, in fact, you
would prefer —-- if these are not issues that you think we
should spend time on, give us some guidance, and we will do the
adjustments that we need to do to try to expedite getting to
what Your Honor's interested in hearing.

Larry Soward is coming. He is a former Commissioner

of the Texas Commission on Environmental Quality. He will be

able to testify about both the -- and his —-- and there are
objections to his testifying. But he is a -- he passed, he was
a lawyer for many years. He no longer has his law license
active.
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There is objection to him talking about the law of
Texas, which I think is not a good objection, because Larry
Soward 1is the Texas, was the Texas Commissioner on
Environmental Quality for many years and can talk about the
policies of the State of Texas and what they mean. That, I
think, is in many respects a crux of the case.

We've also got Andy Sansom and Dave Frederick coming.
Andy Sansom used to be head of Texas Parks and Wildlife, and he
is now head of the Texas River Institute in San Marcos. He has
been very active in a, what's called the Edwards Aquifer
Recovery Implementation Plan, which is an extremely successful
exercise at figuring out how to get water out of the Edwards
Aquifer for the endangered species at the springs.

That has been a marvelous success story. And I think
that, you know, this is what we're offering as our concept of
actions that we wish Your Honor to take. Mr. Sansom will come
in and will describe, in probably as long as Your Honor would
like for him to talk, about how they were able to put together
this Recovery Implementation Plan that has taken an impossible
situation in the Hill Country and has turned it into a win-win
solution for bays, I mean, for the flows in the river systems
and for a process to provide water for the cities that need
ground water up in the Hill Country.

Dave Frederick is here, a former Fish and Wildlife

Service official, to describe the role of a Habitat
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Conservation Plan.

THE COURT: The focus that I see, and you all —— I'll
hear from everybody about this —-- is that I denied your motion
for, partial motion for summary Jjudgment on standing, because
it kind of has to play out. I understood you've established
injury in fact and redressability, at least for purposes of
getting past the Defendants' motion for summary judgment.

But what I need to know is a causal connection
between the low flow conditions created by the Defendants, if
any, and crane mortalities, which, as I understand, you're
going to address with your experts.

And then where, if you did prove a taking —-- I mean,
you need to prove a taking. I mean, that's sort of the crux of
the whole case. Right?

MR. BLACKBURN: And that's what our experts —--

THE COURT: And then whether you've demonstrated that
the Defendants are the proximate cause of the take. I mean,
those three issues, I think, are the crux —-- is there something
else I need to be focusing on? Everybody's shaking their heads
in agreement.

MR. BLACKBURN: I believe that's correct, Your Honor.
We need to prove that the actions of TCEQ caused or set in
motion a series of events —-- because it is a chain of causality
that we will be presenting to you, and that's why, you know, in

my -—-—
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THE COURT: And then —-

MR. BLACKBURN: I'm sorry.

THE COURT: And then I want to be careful, too, about
letting somebody talk to me about the law.

MR. BLACKBURN: I understand. And we will be very
careful.

THE COURT: I'm talking about witnesses explaining
the law to me, which is probably a little over the top. But on
the other hand, I have to tell you that I had a Fifth Circuit
Judge, who was a party in here one time, who took the stand and
told me what the Fifth Circuit would do with the whole case.

So you know, I'm kind of lenient on that and sifting through
it.

MR. BLACKBURN: Well, I mean, we will try not to
abuse your leniency, and appreciate the, you know —-

THE COURT: 1It's your courtroom.

MR. BLACKBURN: I understand. I appreciate that,
Your Honor. But what I would tell you is that we believe that
we have a suite of both experts and witnesses that in fact will
present, from the water being taken out of the river, to the
impacts to the crane, to what we think is a reasonable
solution.

And I'd like to emphasize that. We are not asking
for all the river water to come to the cranes. We believe that

there has to be a fair process set up. We, right now, our
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position is the cranes are getting no water. There's no
guarantee. We think they belong in that process. They belong
on the table for water.

THE COURT: You think they should just apply to TCEQ
for a water permit?

MR. BLACKBURN: Well, that has been done. And that
was denied.

THE COURT: Okay.

MR. BLACKBURN: So that was —-

THE COURT: Are you serious?

MR. BLACKBURN: I am dead serious, Your Honor. That
was done ——- SMRF, the San Marcos River Foundation, applied for
a 1.15 million acre feed after, you know, that would be water
after everything else that was already, permit was taken out.
And both the TCEQ denied it and the legislature basically
ratified that denial. So it was pretty much taken off the
table.

THE COURT: I remember that. Earlier in the case we
did talk about that.

MR. BLACKBURN: Right. And so, I mean, this is why
we take the position that the existing process does not offer
us a remedy. And we think this Court has the, both the
authority and the ability to craft a, frankly an excellent
remedy that will work for many generations to come on the Texas

Coast.
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Your Honor, that's the case we intend to present. I
am honored to be in your courtroom and will do my best to
present a professional first rate case.

THE COURT: I have no doubt that you all will, and
I'm looking forward to this. It's an interesting, it's a very
interesting case to me, and I think I told you all earlier that
my husband and I are birders, so we also like the whooping
cranes and appreciate what they do for the area.

And I think you know that also that I was responsible
for granting a large amount of money from a criminal case to
the Coastal Bend Bays and Estuaries, which was their seed
money, that they have rolled into several million dollars now.
And so I do have an interest in these things, but I also
understand that there may be constitutional limitations in
Texas as to what, prospective relief.

MR. BLACKBURN: I understand, Your Honor.

THE COURT: And so I'd like some help on you all, all
of you explaining that to me.

MR. BLACKBURN: Well, we'll do our best as we can,
Your Honor. I think we are —-- I would just like to stress that
we are sobered by the fact that this is a daunting challenge to
make, to come up with something that works. We will make every
attempt that we can to be both reasonable and honest and
straightforward in our work with the Court.

THE COURT: TI've found you all to be so. Thank you
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very much.

MR. BLACKBURN: Thank you.

THE COURT: Yes, sir.

MR. WILLIS: Your Honor, may I?

THE COURT: Please.

MR. WILLIS: Ms. Cayce, is the —-

THE COURT: A toggle, please, on the ——

MR. WILLIS: Your Honor, may it please the Court.
Based on the order from the Court we got this morning, it will
shorten my remarks to the Court considerably. With due respect
to Mr. Blackburn's argument, we do believe that what the, the
fact that the Court has already pointed out the issues that
will need to be addressed, we agree with that, with whether or
not there was in fact —-- or let me rephrase that -- whether or
not the evidence that the Plaintiff brings forward in this case
will establish a take under the ESA, and also whether or not,
the issue of causation on behalf of the State official
Defendants. We think that the issue of causation is extremely
important.

THE COURT: I do too.

MR. WILLIS: I appreciate that.

THE COURT: Without that, there's no case.

MR. WILLIS: I agree. And Your Honor, having said
that, I intend to defer to Mr. Fernandes, who's going to

address primarily the issue of causation here in Jjust a moment
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for the Court.

But I'd like to address another issue that I believe
is very important. And I have no intention of going through in
depth on this, Your Honor. But I would like to point out to
the Court several issues that I believe the Court will find
throughout the evidence in this case are extremely important
from the standpoint of the State official Defendants. And it
goes to both, primarily to redressability, Your Honor, and what
the constitutional issues that you've already alluded to.

THE COURT: On the other hand, I guess under the
supremacy clause, you know, I would hate to think that I would
be so far reaching in an opinion to disregard the constitution
of the State of Texas and a century and a half, really, of
water rights and water law.

MR. WILLIS: Your Honor, I will jump forward in my --
well then, let's go through a century and a half of water law.
And I think that you've already pointed to something that's
extremely important. And Mr. Blackburn referred to essentially
the permitting system with the State as an archaic system. I
can't argue that it's archaic, Your Honor, because it's
property law, and it's something that we cannot get past in
understanding that in this instance, and especially in this
lawsuit.

The 1967 Water Rights Adjudication Act was actually

one of the, although we skip through the 13 and 17 acts where
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there were attempts to create, the legislature attempted to
create avenues to try to allow water rights holders that had
been recognized for years to be able to establish those through
a court proceeding. And portions of the act in 1917 were found
later unconstitutional, so it wasn't until 1967 that the Water
Rights Adjudication Act was passed that actually was a
combination, it was the first time where it actually merged the
legal system of recognizing prior adjudication system as well
as the common law riparian rights holders.

And, Your Honor, the thing that's important to
understand is that the adjudication process in 1967 was simply
a method to recognize and record property rights that had long
before been perfected, and in many cases on the San Antonio and
Guadalupe River that the Court will see, years before is easy
for me to say, some of them hundreds of years before 1967.

And so it is a property right. And as the Court
knows, the Texas Commission on Environmental Quality regulates
many aspects of the State resources, including water quality.
The TCEQ has always, has always treated the water rights
different from other aspects of permits that the TCEQ grants or
denies, such as water quality. And the reason they have is the
same way the Texas legislature always have, 1is because it was a
vested property right. And the issue is whether or not TCEQ
has any authority to essentially violate any aspect of the

recognized property rights of the water rights holders.
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The Court is going to hear evidence of, on the
Guadalupe and San Antonio River, by the mid, well, the 1967
act, the Adjudication Act, the vast majority of the water that
is allocated —-- well, there's no need to get in depth on the
issue of the allocated to use right now, because the Court's
going to hear evidence to that, but the vast majority of the
water that's allocated through the, on these two rivers, was
allocated as a result of the Adjudication Act of 1967.

That doesn't mean that in 1967 through '70 something,
whenever this adjudication process occurred, that that's
essentially the date that —— I'm sorry. Go ahead.

THE COURT: No, I understand all of this. My concern
is this, what if the Plaintiffs prove that there is a taking
and that there's a causal relationship between the taking and
mortality and it is a taking under the endangered —-- they prove
everything they have to prove, is there any remedy that Texas
could commit themselves to, to help reverse that trend, if I
find that to be the case? Is there any possibility?

MR. WILLIS: Your Honor, I don't pretend to be able
to answer the direct question of what the State of Texas could
do right now that you could order, but I think that you will
see that the State of Texas is deeply involved in the Senate
Bill 3 process that you're familiar with as to addressing every
aspect of the problems that the State has the authority to

address under the constitution.
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THE COURT: Does the State think they have authority
to address this particular -- I think SB 3 doesn't necessarily
mention the whooping cranes or endangered species.

MR. WILLIS: Your Honor, with due respect, I can't
answer that. But if you'll give me till after lunch, I'll try
to get you an answer to that, or I'll put a witness on the
stand during this trial that can.

THE COURT: I may have that axe backwards. Is that
the one that says no, it doesn't mention endangered species?
Plaintiffs? SB 37

MR. BLACKBURN: SB 3 does not specifically mention
endangered species. SB 3 is about coastal bays and estuary
inflows and a process.

THE COURT: I got it. So what is it the State thinks
they can do under SB 3 that can help the whooping cranes, if
indeed the lower salinity is —-- the increased salinity is
endangering these species, or constitutes a taking?

MR. WILLIS: Well, Your Honor, first —-

THE COURT: Or the lack of fresh water inflow. 1Is
there anything the State can do?

MR. WILLIS: Without usurping the science witnesses
that will be speaking directly on the subject, I will address
this to the Court, that the process itself is, even in 1985,
the legislature gave the TCEQ authority to put particular

environmental conditions in new permits. The Senate Bill 3
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process is much broader than that, and it allows both the
science teams to make recommendations from a clearly scientific
basis as to what's needed, as well as the stakeholders a chance
to give their input into it.

THE COURT: But if ——

MR. WILLIS: 1It's the State —— I'm sorry, Your Honor.
Go ahead.

THE COURT: Go ahead.

MR. WILLIS: ©No, I was going to say, Your Honor, I
believe the TCEQ's position is that this process, if allowed to
work itself through, on any aspect of new permitting, we
believe that this will make a much more environmentally
sensitive system that takes into account the bays and estuaries
and the needs from an environmental standpoint.

THE COURT: But if you turn down the permit of the
whooping crane, I mean to get the fresh water, then I don't see
how there's anything that Texas has done that can make a
difference.

MR. WILLIS: Well, Your Honor, I was afraid you'd ask
that question while I was sitting there, and again, that's one
of those, I can't speak to that specifically, but I certainly
will for the Court after lunch.

THE COURT: This whole thing could be resolved if you
would grant the permit, I think.

MR. WILLIS: Well, Your Honor, I'd like Mr. Blackburn
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to address that, because I believe ——

THE COURT: 1Is that possible?

MR. WILLIS: I believe that it will be
Mr. Blackburn's position that even if you granted that permit,
that it, based on the priority system and first in time and
first in right, I think he would still argue that it won't be
sufficient. And that's essentially what the TCEQ has pointed
out to the Court, that at some point what Mr. Blackburn
requests is not something that can be fulfilled in this
instance.

MR. BLACKBURN: I would agree, Your Honor, that we do
not think simply the award of the permit at the tail end of the
process will address the problem. I would say —-—

THE COURT: That's not going to be enough water then.

MR. BLACKBURN: It wouldn't be enough water left over
by the time you got to their right. What needs to happen is a
drought management plan that we think there is authority for
that would cause rollbacks and curtailments and sort of
guarantees of some amount of water getting in.

THE COURT: I know. But you understand that that
really Jjust turns, that turns upside down the riparian rights
of the State of Texas for centuries.

MR. BLACKBURN: You know, Your Honor, I honestly
don't think it does. The concept that the riparian rights are

always based on a reasonableness of use, and that
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reasonableness of use has always been subject to various types
of correlative rights and sharing of rights. And I don't think
that is inconsistent at all. I think it has to be done
carefully. It has to be done in very specific conditions. But
I think it can be done.

THE COURT: I understand that. I mean, there are
cities that have filed, wanted to intervene and I didn't allow
them to, but that have concern about the water, fresh water to
their cities, the city population. I think San Antonio.

Right?

MR. WILLIS: Yeah, San Antonio River Authority is
obviously in the suit, but —--

THE COURT: Yes. And then there are farmers that
didn't == I don't know if I let the farmers. That was a close
call for me, to not let the farmers in, because I thought that
other people here could represent their interests. But I'm
always mindful of that. So in a drought, do you take from the
farmers to give to the whooping cranes, from the bread basket
to get —— I mean, I don't know, it just seems to be an
incredible —-

MR. BLACKBURN: It is a difficult situation —-

THE COURT: -- solomaic task to come up with a remedy
if I find that all you say 1is true.

MR. BLACKBURN: And I agree. I think it will

challenge the Court in many respects. But I would just urge,
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we're not asking you to make the allocation decision. We're
asking you to put in motion a process that will lead to that
decision. And that is, I think, the basis upon which we argue
that the other parties would have ample opportunity, if there
was a remedy crafted like what we're asking, which would be to
set a process in motion.

THE COURT: I understand.

MR. WILLIS: Your Honor, in deference to what
Mr. Blackburn is saying, essentially what TAP is requesting
here is a permit, but they are asking to, they're asking for
essentially a super permit. They are asking to get a super
priority date, to where the bays and estuaries would have the
first in time of the priority for the water, because if they
were, 1f the bays and estuaries were allowed and were a
pemitted individual or a permitted entity to be able to take
water under the permitting system, the original first in time
first in right rule still applies, and yet what you just
indicated was —-- actually, Mr. Blackburn said he's not asking
the Court to allocate the water. That's essentially what TCEQ,
as the queen appropriators, has to do on a daily basis. It has
to make daily decisions on this.

And within the framework of the statutory authority
of the agency, I think you're going to hear some evidence, it's
fairly amazing as to how they handle that task and what they

do, again, within the framework of what they are allowed to do
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by the legislature.

So, Your Honor, with that said, if you've got no more
questions, I'll let Mr. Fernandes address the other issues.

THE COURT: Thank vyou.

MR. WILLTIS: Thank you.

MR. FERNANDES: Thank you, Your Honor. Your Honor, I
understand you're not low tech like me, but can I approach and
give you a copy of this chain of causation?

THE COURT: No, because I've got it.

MR. FERNANDES: Okay.

THE COURT: And I've got it right here on my screen.

MR. FERNANDES: Okay. Thank you. First, let me —-—

THE COURT: 1It's a miracle.

MR. FERNANDES: -- apologize for any inconvenience we
might have caused with any noise during Plaintiff's Counsel's
opening statement.

THE COURT: That's all right. I mean, that's why we
don't have easels any more, by the way, because we've got all
this. And everybody in the courtroom can see it.

MR. FERNANDES: Beginning with the U.S. Supreme Court

case, as this Court is well aware, Babbitt v. Sweet Home, the

cases have consistently held that the ESA take provision is
subject to the ordinary requirements of proximate cause. What
we're going to try to remain extremely focused on in this case

is causation and science. We believe that after a few actually
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early examinations of Plaintiff's witnesses, we're going to be
so efficient that we're going to be able to give hours back to
this Court, because we think that basically when we get through
with those examinations, it's going to be abundantly clear
that, I don't like to overstate positions, but this is one of
the most attenuated take cases of causation theories in the
history of the ESA.

And why? Because we're going to go through each of
those causal links and we're going to go through with their
witnesses and ours, and there's not going to be a lot of
disagreement even some with theirs about why, when you look at
these seven links, they Jjust don't get there.

And you really start, it's kind of interesting in
this case, because logically, you would start from the last,
the argument that the State regulation of water diversions
reduced inflow to the estuary, you'd move forward. But they
kind of jump to link, they try to jump to link number seven and
say 23 whooping cranes died during the winter of '08-'09
because of water diversions and all of these various things.

THE COURT: Well, you all disagree as to whether 23
died.

MR. FERNANDES: Yes. We —-—

THE COURT: Is that right?

MR. FERNANDES: Yes. We are —- basically it's —-—

well, one thing that is clear, two carcasses, a portion of a
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third carcass and a pile of feathers were found. We agree on
those four. The 19 cranes that they say died because they were
missing and presumed dead on aerial surveys we say did not die.
That's why 17 cranes showed up the following year that were
unexpected. They all happened to be adults, because they
probably were the juveniles that were missing from the winter
before.

And then we also say, if you go up to DX —-—

THE COURT: There's another place the whooping cranes
go to winter, isn't it?

MR. FERNANDES: Yes.

THE COURT: An artificially created —-- it's in New
Mexico, or where is that?

MR. FERNANDES: They, they migrate 2500 miles to Wood
Buffalo in Canada during, and spend the summer.

THE COURT: Right. But when they come south, there
are two places they come south.

MR. FERNANDES: They actually —-

THE COURT: One place only?

MR. FERNANDES: Through the fly zone, they come
through a number of places on the way down.

THE COURT: I don't know, I guess I thought that
someone was trying to create another place.

MR. BLACKBURN: There are ——- you will hear about

attempts to create artificial flocks. They have been
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unsuccessful.

THE COURT: Okay. I just wanted to rule out the fact
that those 17 could have gone to New Mexico, or you know, to
Antigua for the holidays or something.

MR. BLACKBURN: We'll talk about that, but we don't
think so, Your Honor.

THE COURT: Okay. Thank you.

MR. FERNANDES: We think they stayed right here, and
just were not detected.

THE COURT: Okay.

MR. FERNANDES: Let's go to Exhibit 75. Exhibit 75,
DX Exhibit 75, this is the crane that's been used on all of the
newspaper articles, it's been used on the web site, it's been
used to recruit members. I dare say it's probably gone to
every reporter in the country. And we're going to show that
this crane did not die because of water diversions. We're
going to show that this crane was necropsied. And this
crane —-

THE COURT: What does that mean?

MR. FERNANDES: It's the equivalent of —-

THE COURT: 1It's a dead crane.

MR. FERNANDES: It's an autopsy.

THE COURT: Okay.

MR. FERNANDES: Okay.

THE COURT: You mean it was killed by autopsy?
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MR. FERNANDES: No, no. The autopsy revealed that
this crane had a traumatic injury to its leg.

THE COURT: Okay.

MR. FERNANDES: The whooping crane coordinator even
suspected that this crane was the crane that had, was injured,
was having difficulty walking in Canada before it migrated, was
having difficulty eating in Canada before it migrated, and then
died shortly after it got to Aransas. That's what happened
with this crane.

Now, with respect to —-

THE COURT: You're just not very sympathetic to these
cranes.

MR. FERNANDES: Oh, we're trying to focus on science.

THE COURT: Okay. Okay.

MR. FERNANDES: Trust me, there's not anybody on this
side of the fence that doesn't recognize the importance of
these cranes to this state.

THE COURT: I was just kidding. I know you do.

MR. FERNANDES: We —-—- but in any event, this is kind
of what got us here, 23 cranes died, and they show this crane
and that crane. The necropsy revealed traumatic injury to its
knee. Long before it got down here, it was having trouble
eating. Long before it got down here, that knee injury became
infected. That's why it died and couldn't eat. It had nothing

to do with water diversions.
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Now, let's walk through —- remember what they're
doing here. TAP is going to tell you that they can establish
the cause of death of 19 cranes, with no carcasses, with no
body. And this is how they're going to do it. This is the
causal link to causation in this case.

First, they start out and they say the State
regulation of water diversions reduced inflow to the estuary.
And then you have to look at the alternatives, and you're going
to listen to all their experts and ours on some of these
alternatives, not the drought, not lawful diversions under
pre—-existing periods.

Then the second causal link to causation is going to
be that reduced inflows, the reduced inflows caused an increase
in salinity. Now, there we're going to go through issues with
all the experts, not the drought, not tides, not temperatures,
not evaporation, not other climatic conditions. And you're
going to find that their own expert is going to tell you all of
those things are equally or more important in connection with
the effect on salinity than water inflows.

Then we get to the third causal link, that those
incremental increased salinities cause a decrease in blue crab
or wolfberry abundance. Why do I use the word "incremental"?
You're going to hear that all of these water diversions
together, the impact on salinity is one part per thousand.

Remember, this case is, they're —-
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THE COURT: Say that again, please.

MR. FERNANDES: All of the diversions, its impact on
salinity in the bay is one part per thousand. So they're going
to have to argue, show that those incremental increased
salinities caused a decrease in blue crab and wolfberry
abundance. And they're also going to have to show that the
decrease in blue crab or wolfberry abundance was not caused by
tides. And you're going to hear from their experts tides
causes blue crab abundance. Not Fish and Wildlife Service's
failure to enforce its no crabbing guidelines. You're going to
find that they admittedly were looking the other way, that's
their own words, and not enforcing their own crab guidelines in
the refuge. ©Not commercial crab trapping that was going on,
not temperatures, not oxygen levels, and not other climatic
conditions.

And when we walk through with each expert on both
sides and we focus on that, you will see their own expert is
going to tell you that salinities, in terms of its effective,
effect on crab abundance, is way down the list there.

THE COURT: Did red tide affect anything that year?

MR. FERNANDES: That's not —-- nobody's made that
contention in this case.

THE COURT: Okay. Any connection —-- what are the
natural predators of whooping cranes there? Snakes and

alligators there?
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MR. FERNANDES: There's a whole host of things, and
all we know is that from those two carcasses, one of those
cranes died because it was attacked by a predator. That's all
we know.

The next thing is that the decreased blue crab and
wolfberry abundance caused injury or death to the cranes. Now,
to show this, first of all, they're going to have to show that
blue crab and wolfberry were not abundant. And then they will
admit, even though they didn't, in connection with our findings
of fact, they will admit that these cranes eat about 52
different food items.

So they're going to have to show that no other foods
provide sufficient energy; that no traumatic injury sustained
during migration caused the death, even when the necropsy shows
that's what happened; that no predation caused the death, even
though the necropsy for crane number two shows that happened;
that no known probable causes identified in prior years
happened here. You're going to hear that the Recovery Plan for
57 years has identified probable causes of death, and they've
never identified water diversions or increased salinity. That
no diseases or infection or no other natural causes caused the
death.

Then you get to link number five, those incremental,
increased salinities caused the cranes to fly to ponds to drink

fresh water. The ponds are .3 miles from the salt water. They
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could walk there. These cranes migrate 2500 miles to Canada.
On that one, they're going to have to show that the reason why
they went to the fresh water ponds had nothing to do with the
fact that Fish and Wildlife Service placed supplemental feeders
next to those ponds on that year and that year only for the
first time in 40 years, and that even Fish and Wildlife said 20
percent of the flock used those feeders right next to those
ponds.

They're also going to have to show that it was not
because of the Fish and Wildlife Service's prescribed burns,
which induced the cranes to go to the uplands. In '08-'09,
because they thought there were food shortages, they conducted
more prescribed burns than ever before, which induces the
cranes to go to the uplands to eat in the uplands.

They're going to have to show that it was not the
food in the fresh water ponds. There's not just water in those
ponds, there's a lot of food in there.

They're also going to have to show that it's not the
cranes' normal foraging behavior. You're going to hear that
when salinities in the bay are high, they're observed at the
fresh water ponds drinking. When salinities in the bay are
low, they're observed at the fresh water ponds drinking.

And then finally, the last one there is that the
increased trips to the ponds resulted in energy expenditures

that caused injury or death of the cranes. And there we get
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back to the same causal link, that it was not an injury before
they got to Aransas, which is reflected in the necropsy in the
bird that's walking around on Mr. Stehn's arm, it's not
predation, it's not known probable causes. And you'll hear
from, I guess Mr. Archibald, who's the longest serving for
TAP's side, a member of the Recovery Team, about probable
causes of death for the last 57 years. This is totally outside
of that.

And basically, you'll also hear from the Recovery
Team that they have never determined cause of death without a
carcass, and they never heard of anybody doing so until TAP
filed this lawsuit. And so our focus is going to be on
causation.

THE COURT: You know, for your objections, by the
way, about all this, the testimony coming and going —-—

MR. FERNANDES: Yes.

THE COURT: —— usually I prefer —— the reason I
didn't hold a separate hearing —-—

MR. FERNANDES: Yeah.

THE COURT: -- is it's Jjust easier to hear it and
say —— 1t goes to the credibility. And I can just disregard —--—
if your cross—-examination is vigorous and brilliant, like I
expect, then I can judge from that. Okay?

MR. FERNANDES: We understood that. And that's why

actually we had reached agreement with the other side. I know
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you didn't want to do it conditionally, but we had reached an
agreement that let's let it all go in, and then let's —-

THE COURT: 1I'll let it go in, but I don't want to do
the conditional thing.

MR. FERNANDES: Yeah, yeah.

THE COURT: I can look at it and say this is not
particularly credible.

MR. FERNANDES: And then after it's through, we urge
our objection at the appropriate time. We understand this is a
bench trial, not a jury trial. Okay.

And so that's where we're going to keep the focus on
the case. We're going to try to keep the focus on the case on
science and causation and look at all of those chains and see
just how many breaks there are in the line. And frankly, we
think after the Plaintiffs gets through their case, there's
going to be so many breaks in this causal link to causation
that we're going to be able to put on a very, very, very short
case.

THE COURT: Thank you. So it's a bad time to say
"red herrings" in this case. Right?

MR. FERNANDES: You know, when I moved to Texas in
1985, I used to say "red herrings" and nobody knew what I was
talking about, because I didn't realize that was more of a New
England thing. So thank you.

THE COURT: All right. Are you ready for witnesses?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

50

MR. BLACKBURN: Yes, Your Honor. Would you like —-—
have we got our trial exhibits?

THE COURT: Have you got the exhibits organized?

MR. BLACKBURN: Would you like us to bring those
forward, Your Honor?

THE COURT: Please.

MR. BLACKBURN: Where would you like them?

THE COURT: Ms. Cayce.

MR. WILLIS: Your Honor, if I may, Your Honor, two of
the Defendants' exhibits are State of Texas database for water
permits. To say they were voluminous 1is an understatement.

And when they are printed out, it's almost impossible to make
heads or tails of them. So what we've done is we have them on
just the disk format, electronic format, to tender to the Court
as exhibits. I just wanted to —-

THE COURT: Perfect.

MR. WILLIS: Okay. Thank you.

THE COURT: We're all grateful for that. Did he give
you the —-- did the Defense give you the exhibits? Is that
everything?

THE CLERK: Yes, Your Honor.

(Court and Clerk conferring off the record.)

THE COURT: Hold it. Are you giving me a disk and

boxes or -—-

MR. WILLIS: ©Not of -- of these two particular
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exhibits, this is just the disks, Your Honor.

THE COURT: Okay. What numbers are the disks,
exhibits?

MR. WILLIS: The two databases are 302 and 303, and
then —-

THE COURT: Microphone, please. I'm sorry.

MR. WILLTS: I'm sorry, Your Honor.

THE COURT: The two databases are 303 —-

MR. WILLIS: 302 and 303 on one disk.

THE COURT: All right, thank you.

MR. WILLIS: And then a separate database is on 304.

THE COURT: Where do you want the boxes, Ms. Cayce?

(Court and Clerk conferring off the record.)

THE COURT: ©Now, somebody asked for daily

transcripts. I want to explain to you the problem with that.

For the same reason you have to be in front of a microphone,

this court is, doesn't have a traditional court reporter. It

has an electronic recording operator. Everything is recorded

digitally. There are cameras from the —-—- I mean, there are

microphones built into the walls,

hanging up there for the tables,

microphones in various places.

a microphone for too long.
At the end of the day,

COURT RECORDER:

back there for the jury,

microphones on your desks,

You don't want to be away from

Everything is digitally recorded.

for twenty —— $26°7

It's gone up to 30.
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THE COURT: It's gone up to 30 —-- $30, you can
purchase a disk of the proceedings from Ms. Gano, and you can
transcribe it, you can listen to it, you can do anything you
want to.

Another thing that's recommended is that you, for I
think it's $250 to get your own software, called FTR Gold
software, and we should have told you about this in advance,
and you can put it onto one of your computers, you can
correspondingly have the same thing she's getting, but you can
mark it, like to save for cross—-examination or save for closing
arguments or to save to bring up for your own witnesses. You
understand what I mean? I think I waited too late to tell you
about that, because nobody —-—- I didn't realize there was an
issue about same day transcripts.

But I think you micht find it beneficial at least for
whoever was asking for same day transcripts, to get the —-- of
course, you can have your own court reporter if you want. Did
anybody want that? It won't be an official record, but you can
get a court reporter. Okay. Again, you can purchase those
disks, the CDs, at the end of every day. Go ahead.

MR. BLACKBURN: I —

THE COURT: Also, I'm sorry, I've got a cold and —-—

MR. BLACKBURN: Well --

THE COURT: I'm on low doses of steroids, so if I'm

cranky, I blame it on that. It doesn't help my batting
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average, apparently.

MR. BLACKBURN: I'm not going to comment on that,
Your Honor. May I ask a question before I begin —-

THE COURT: Yes, sir.

MR. BLACKBURN: -- with the witness? We have gone
through the rulings that you made, and you denied our motion,
our partial motion for summary judgment on standing.

THE COURT: Yes, sir.

MR. BLACKBURN: I think primarily it looks to us to
carry the proximate cause issue through the trial. Is that
correct, Your Honor?

THE COURT: That's correct.

MR. BLACKBURN: And so we, I guess my question is, in
our direct case, can we assume that the injury in fact and
redressability portions of standing have been satisfied, or do
we need to bring the standing witnesses in and basically put
that testimony on live before Your Honor?

THE COURT: It was really for purposes of summary
judgment, I think, the redressability. It doesn't mean that
you've got standing for everything. It doesn't mean
everything's there. I would go ahead and suggest that you put
on all the evidence you intended to put on.

MR. BLACKBURN: Okay. That's what I needed to know,
Your Honor. And we had not planned to start off our case with

that portion, but we will integrate it into the case as we go
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along. And so we were hopeful of having a big victory on
summary Jjudgment, but -—-

THE COURT: I appreciate that.

MR. BLACKBURN: I would like to call Dr. George
Archibald to the stand, please, Your Honor.

THE COURT: Thank you.

(Witness sworn.)

THE COURT: Take a seat, please.

MR. MUNDY: May I give him a bottle of water, Your
Honor?

THE COURT: You may. And anybody I can see, anybody
that wants water can bring it in, as long as you do it with a
capped bottle, or however drinking thing you use, because down
the middle of those counsel tables are all electronically
wired.

(Court and Clerk conferring off the record.)

THE COURT: Good morning.

THE WITNESS: Good morning.

THE COURT: You may proceed.

GEORGE ARCHIBALD, PLAINTIFF'S WITNESS NO. 1, SWORN
DIRECT EXAMINATION

BY MR. BLACKBURN:
Q. Would you state your name, please?
A. George Archibald.

Q. And where do you live, Dr. Archibald?
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A. Baraboo, Wisconsin.
Q. And where is Baraboo, Wisconsin?

THE COURT: Could you lean forward a bit?

THE WITNESS: Oh, sure.

THE COURT: Sometimes when people speak so quietly,
ask them to put their right elbow on the —-- and then that puts
you right --

THE WITNESS:

THE COURT:

arm on there, if that'

THE WITNESS:

THE COURT:

microphone.

THE WITNESS:

BY MR. BLACKBURN:

Q.

A.

Are you situated,
Okay, fine.
THE COURT:
THE WITNESS:
THE COURT:
THE WITNESS:
THE COURT:

THE WITNESS:

BY MR. BLACKBURN:

Q.

In what capacity

Okay.
-— kind of, I mean, put your whole right
s not too uncomfortable.

No.

And that will put you right by the

Okay.

Dr. Archibald?

Is that comfortable?
Yes, very.

Okay.
Thank you.

Would you like a pillow?

No. Unless it's made of feathers.

are you here today, Dr. Archibald?

I
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A. I'm representing a member of the Whooping Crane Recovery

Team and co-founder of the International Crane Foundation.

Q. And when did you co-found the International Crane
Foundation?

A. 1973.

Q. And how long have you been working with cranes?

A. Since 1966.

Q. And would you please describe your educational background?
A. I have a undergraduate degree in biology and chemistry

from Dalhousie University in Halifax, Nova Scotia, and a
doctorate from Cornell University, and several honorary
doctorates.
Q. And I would like —-

THE COURT: Certainly Cornell is premier in
ornithology.

THE WITNESS: Yes, ma'am.
BY MR. BLACKBURN:
Q. And where are your honorary doctorates from?
A. From Southern Methodist University, University of
Wisconsin, Mount Allison University in New Brunswick, and
Dalhousie University in Nova Scotia.
Q. And I'm going to ask that Exhibit 254 be placed on the
screen, and there is a, there is a hard copy if you'd like to
refer —-—

THE COURT: Could you zoom that up a little bit?
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MR. BLACKBURN: I'm sorry?

THE COURT: Could you zoom it up a bit? Oh, is that
on your own PC? Okay. Thank you.
BY MR. BLACKBURN:
Q. And I just wanted to, I mean, there is a hard copy if
you'd like to refer to it, but is this a true and correct copy
of your resumé --
A. It is.
Q. —-— that you provided us? And when, could you identify for
Judge Jack whether you have received any awards over the years?
A. I've received many awards, the most outstanding of which
was 1984 I was one of the first MacArthur Fellows. That's
awarded for creativity. Several years ago I was awarded the
first Indianapolis Prize, which selects the world's foremost
achiever in conservation.
Q. Are you a member of any of the committees that are
established under the Endangered Species Act?
A. I am a member of the Whooping Crane Recovery Team and have
been since 1990.
Q. What is the Whooping Crane Recovery Team?
A. The Whooping Crane Recovery Team is a group of ten people,
five from Canada, five from United States that meet regularly
to talk about problems facing the whooping cranes and
solutions.

Q. You've been on the Whooping Crane Recovery Team for, what,
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21 years?

A. Yes.

Q. You say there are five Canadian members and five United
States members. Is that what —-- did I remember that?

A. Yes.

Q. Who are the members from the United States?

A. Myself; Tom Stehn, until recently, who was the Refuge
Biologist at Aransas. That seat is now empty but will soon be

filled; Marty Folk from the State of Florida; Felipe Chavez
from Texas, and John French, sorry, from the Patuxent Wildlife
Research Center in Maryland.

0. And what are your responsibilities, as a member of the
Recovery Team?

A. To be aware of what's going on with whooping cranes
throughout the continent, to read the literature, to meet with
people involved with the whooping crane, to bring problems
associated with the whooping crane to this forum, and to update
the Whooping Crane Recovery Plan every so many years.

Q. And would you describe any participation by
representatives of the State of Texas on the Recovery Team over
the time that you've been a member?

A. LeeAnn Linam, who works for the Texas Parks and Wildlife
Service, served on the Whooping Crane Recovery Team during the
1990s. And of course Tom Stehn has been on it for several

decades, or a couple of decades, and he was the Refuge
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Biologist at Aransas until the end of October, when he retired.

Q. But he was a federal employee, not a state employee?
A. Right. He was federal.
Q. Okay. Now, would you please describe for Judge Jack what

the International Crane Foundation is?
A. The International Crane Foundation is a nonprofit
organization dedicated to the conservation of the world's 15
species of cranes, 11 of which are threatened. And our
activities are in many Asian, African countries and in North
America. We have a staff of 40 people.

THE COURT: I'm sorry, did you say 50, 50 cranes?

THE WITNESS: Fifteen species.

THE COURT: Fifteen.

THE WITNESS: Right.

BY MR. BLACKBURN:

Q. And of those, how many are endangered?

A. Eleven. And the whooping crane is the rarest of the
cranes.

Q. So from a worldwide basis, the whooping crane is the

rarest of the 15 crane species?

A. Right. The whooping crane is the rarest and perhaps the
best known of all the cranes. It's known worldwide because it
was reduced to just 15 birds in 1941, and has slowly climbed up
to almost 300. And it's become a symbol internationally of

conservation success, recovering from the brink of extinction.
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Q. And would you please describe the relationship of the
International Crane Foundation to the Plaintiff organization
The Aransas Project?

A. The Aransas Project was started after the loss of many
cranes and impact on the local fisheries in the San Antonio Bay
after the drought in the winter of 2008-2009. And I have been
coming down to Texas for the past 15 years. We started this
crane festival in Port Aransas to promote public education
about the needs of the cranes and fresh water inflows and all
the other factors in the environment that concern these
magnificent birds. And I met different people that were
concerned about the problems back in 2009 and eventually met
Mr. Blackburn. And the International Crane Foundation received
a presentation from Mr. Blackburn about The Aransas Project,
and the board of directors of the International Crane
Foundation unanimously voted to become a member of The Aransas
Project and to become more involved in what we consider a grave
crisis.

Q. And what activities do, does the International Crane
Foundation participate in here in the Texas Coast?

A. We are very active participants every February in the
Whooping Crane Festival. One of our employees does programs in
schools around this watershed for several weeks, but that will
be increased to several months. And we have a full-time

employee, Dr. Elizabeth Smith, who's one of the foremost
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wetland ecologists in Texas, is now working full time for the
International Crane Foundation, and she has an office here in
Corpus Christi.
Q. And with regard to tours and things like that, do you have
a role or responsibility from that standpoint?
A. Yes. I do two guided tours during the Whooping Crane
Festival on the Wharf Cat, a big boat that takes out about 55
people from Port Aransas through the refuge during the Whooping
Crane Festival. And I have been doing that for 15 years.

In addition, I give several lectures at the Whooping Crane
Festival and have lectured broadly in Texas.
0. And would you explain how an organization such as the
International Crane Foundation might be affected by the loss of
a whooping crane or two? You know, I've had people tell me it
doesn't make any difference.
A. We are concerned about the sustainability of the whooping
crane population that has a very narrow margin of survival,
considering that about 8 percent of the birds are lost during
the migration from the time they leave Texas until they return.
And we only have a 12 percent gain of the population through
productivity every year. So there's a very narrow so-called
profit margin that could easily be turned in the opposite
direction, especially if mortality increased on the wintering
grounds.

THE COURT: Say that again. 8 percent loss each year
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in migration, and 12 percent increase.

THE WITNESS: Right. Then there's loss on the
wintering grounds, which would be added to the 8 on the
average.

BY MR. BLACKBURN:

Q. So let me, let me get that right. You're saying there's 8
percent is just sort of what you accept as what happens on
migration and during --

A. The summer.

Q. —— the summer. There's —-

THE COURT: And every now and then somebody just
shoots one as they're going by. Right?

THE WITNESS: That would be in the 8, yes. Uh-huh,
Your Honor, uh-huh.

BY MR. BLACKBURN:

Q. And then there's a group of chicks that are fledged, and
that's your plus 12 percent. Is that right?

A. Right.

Q. And so when you're talking about the concern about the
wintering grounds, would you explain to the Judge exactly what
that concern is?

A. If you look at the evidence of fresh water inflow salinity
in the marshes at the Aransas Refuge over the past 21 years,
and Dr. Sass will be speaking about this in great detail, you

can see that there are some years, I believe that there are
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eight years in which the salinity was very high and the fresh
water inflow was low. It was periods of drought. And the
mortality of our whooping cranes increased significantly during
those years of drought, 3 percent, 4 percent. In years of good
fresh water inflow, the mortality rates were very, very low,
one or two birds perhaps. The worst year —-—

Q. Wait, wait, wait. The Judge —-

THE COURT: Go ahead. The worst year was?

THE WITNESS: 2008-2009. We believe that we had a
very high mortality rate that year.

THE COURT: Okay. Let me ask you this. The 8
percent does not consider the mortality at the wintering
grounds?

THE WITNESS: No.

THE COURT: Or at the summering grounds.

THE WITNESS: Right.

THE COURT: How much is that?

THE WITNESS: And during migration.

THE COURT: During migration is 8 percent. But in
Canada and here, that doesn't include the —--

THE WITNESS: The 8 percent includes everything from
the time the whooping cranes leave Aransas until they return.

THE COURT: Okay.

THE WITNESS: They're scattered all over the place.

And we don't have good counts, except at Aransas in the winter.
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Although we have very accurate counts of the number of breeding
pairs, but that's only a portion of the population.
BY MR. BLACKBURN:
Q. There is a, an —-

THE COURT: So what happens in a wintering ground is
not included in the 8 percent.

THE WITNESS: No. So if we have a 12 percent gain
and we're losing 8 percent during migration, if we had a 4
percent loss during the winter, we'd, in effect, have no
increase in the population. If we had more than a 4 percent
loss, we would have a net loss of our population.

THE COURT: But in the '08-'09, what the Defendants
are saying 1s that somebody just miscounted those 197

THE WITNESS: Yes, and we contend that assumption.
Mr. Tom Stehn is a very reputable scientist who has achieved
high awards in the Fish and Wildlife Service, has been working
with the Whooping Crane Recovery Team for several, or a couple
of decades, and his information has never been contested. He
is an honest man that does very good surveys. Sometimes it's
difficult, they do them from the air, but he repeats the
surveys every two weeks throughout the winter, so you get, in
our opinion, a very accurate number of the number of birds.

THE COURT: What happens if the Defendants say 19
came back, 19 adults, more came back than left Aransas? 1Is

that possible?
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THE WITNESS: Um —-

THE COURT: That's what they're saying. Is that
right?

MR. FERNANDES: Yes, Your Honor, we're saying that
they actually expected 247 birds the next year, based upon
mortality numbers, and actually 264 came back.

THE COURT: Okay.

THE WITNESS: So there was only a loss of two birds
during that time, from the time they left until the time they
came back. And the argument is that that loss is too small.
But in some years, other years, we have had very few losses
during migration. It's not always an 8 percent number. That's
an average.

THE COURT: Okay.

THE WITNESS: And our contention is that because
Mr. Stehn is such an excellent biologist, and because these
birds are so obvious, that i1f that number of birds were
missing, somebody would be seeing them. If they were scattered
all over the place, more people would be seeing them. Every
time there's a lone whooping crane somewhere, we get calls, the
refuge gets calls, "Have you lost one of your birds?" And he
searched diligently with his aircraft for those cranes and
simply couldn't find them. And there were no reports from
other areas.

So the Whooping Crane Recovery Team believes the
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information that we lost those 23 birds during the very bad
winter of 2008-2009. That's the crux of the case.

THE COURT: I got it.

THE WITNESS: Uh-huh.

THE COURT: Thank you.
BY MR. BLACKBURN:
Q. Now, Jjust to try to —— I hesitate sometimes to try to make
something clearer.
A. Okay.
0. But if 247 left at the end of the, or at the end of the
2008-2009 winter, and went back up north, then you would expect
them to have a number of chicks. Is that right?
A. Of course.
Q. And then those chicks would be added to the 247 to provide
the number that would be coming back.
A. Right.
Q. And —-

THE COURT: What number of chicks do they usually
have?

THE WITNESS: When I'm under pressure like this, I
find it difficult to remember numbers, but say if there were a
hundred birds —-

THE COURT: You know what —--

THE WITNESS: —-- there will be twelve chicks.

THE COURT: -—- you can come back any time if you want
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to supplement. That's fine with me.

THE WITNESS: Okay.

THE COURT: But go ahead. How many do they have?
One or two chicks per nest?

THE WITNESS: Oh, oh, a pair of whooping cranes lays
only two eggs a year, and they usually raise one or two chicks.
And —-

THE COURT: So how many nesting pairs went north that
year?

THE WITNESS: Okay. The year before, in 2008, during
that breeding season, there were 92 pairs nesting in Wood
Buffalo National Park. In 2009, after the drought, and after
we believe these birds were lost, there were only 86 pairs that
nested. The next year there were —-

THE COURT: Wait a minute. There were how many
before in the 20087

THE WITNESS: Okay. In 2007, there were 94 pairs.
In 2008, there were 92 pairs. And in 2009, the year after the
drought, there were 86 pairs nesting. And the following
winter, there were again 94. So there was a real dip in the
number of breeding pairs following what we considered to be a
very bad winter at Aransas.

Although, the number of chicks those 84 produced was
very encouraging, and a good crop of chicks came back that

fall. I forget how many there were. So that added up to the
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total number of birds that were at Aransas in the fall of 2009,
the chicks produced and the birds that survived in the summer.
THE COURT: Go ahead.
BY MR. BLACKBURN:
Q. Dr. Archibald, what happens if over a period of years the
losses exceed the profits, if you will, in terms of the
whooping crane recovery?
A. That's why we are very, very concerned, that should, in
our opinion and in the opinion of the other experts on the
water conditions, the crab conditions, which you'll hear a
great deal about, if we don't have that fresh water inflow,
we're going to have an ecosystem that is not healthy for the
whooping cranes, that we'll have increased mortality in the
winter, and the population will gradually decline. It's a very
narrow margin of growth, considering the amount of mortality
and the low production of the population. It's a very, very
narrow margin.
Q. Now, how many whooping cranes are there, how many, for
example, do you think are anticipated by the Recovery Team to
come down this fall?
THE COURT: They're coming down already, aren't they?
THE WITNESS: Yes, yeah.
THE COURT: Okay.
BY MR. BLACKBURN:

Q. Did you go out and see them recently?
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A. Yes, I was out there on Friday, had a wonderful day. It
was beautiful.

Q. And they're not —-- are they all down here yet?

A. Probably not. And aerial surveys have not been conducted
this winter, so we don't know how many are here.

Q. Okay. Is it, you know, Jjust relative to the other crane
flocks, if you assume roughly somewhere in the neighborhood of
300 might be coming back this year, how does that compare with
other crane species in terms of the number of individuals?

A. Okay. The next rarest crane is the beautiful Japanese
crane, that numbers about 2,800 birds. Above that is the
Siberian crane from Russia at about 3,500 birds. And then
there are a whole slew of endangered species between that
number and about 8,000. That's our 11 species of endangered
birds.

So if you consider a little village with 300 people, and
that's it for the species, it becomes slightly more sobering.
It's a very, very low number of birds. And any catastrophic
event, for example, a spill at Aransas or a storm or whatever
could really impact that population very negatively. We're not
talking about that here, but that's one of the reasons the
Recovery Team is very concerned about them and why we have put
so much effort, so far unsuccessfully, into establishing four
other populations of whooping cranes in other parts of the

continent.
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Q. And since you mentioned it, I might ask you about that
very quickly. Could you describe your personal involvement and
the International Crane Foundation's involvement with the
alternative flocks that have been tried to be established in
the wild?

A. Sure. In 1966, eggs were collected from the wild birds in
Canada. As I said, they lay two eggs a year, but they usually
only raise one chick. And so the governments of Canada and the
U.S. decided it would be a good idea to establish a captive
flock as a safeguard. So they went in in helicopters,
collected maybe a dozen eggs, took them to Maryland to the Fish
and Wildlife Service's Patuxent Wildlife Research Center and
hatched them out. And by 1975, they started to breed in
captivity. Today there are about 150 whooping cranes in
captivity, and they breed quite well.

And it's from this captive population that we use birds
for reintroduction programs, the first of which was in Idaho,
that Your Honor mentioned earlier, that come to New Mexico.
This started in '75, by putting whooping crane eggs in sandhill
crane nests. Sandhills are abundant in the Rockies. And it
was successful to the point that they raised the whooping
cranes, migrated with them, but the whooping cranes all thought
they were sandhill cranes and didn't want to whoop it up with a
whooper, and so we didn't have a single pair form, and the

experiment was discontinued.
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Whooping cranes used to breed in Louisiana. There was a
big population there, but we believe they were shot out, and
the last birds died in the 1940s. And the Whooping Crane
Recovery Team wanted to put them in Louisiana, but Louisiana
wasn't ready, but Florida was, and we tried putting them in
Florida. From 1993 we put out 289 birds that were raised in
captivity. And today there are fewer than 20 alive.

We encountered so many problems in Florida. The water
table gave out on us. There's Jjust too big a draw from the
human populations on the water table, and a lot of the wetlands
collapsed. The whooping cranes go flightless every second
year, they can't fly for six weeks. A wetland would dry up,
they're flightless, and the predators got them, particularly
bobcats.

The whooping cranes actually bred in Florida. We had ten
chicks produced that fledged, but the rate of reproduction
could not keep up with the rate of mortality. So it was
obviously a failure, and we stopped putting eggs out there in
2004 -- or not eggs, young birds.

The third experiment has been in Wisconsin, to raise birds
in captivity and teach them to fly behind ultralight aircraft
and to fly with them to Florida. It's been on the media quite
a bit. In addition, we released birds directly with the other
cranes. And that program started in 2001, and we don't know if

it's going to be successful. We're just working through that
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program now. It shows some promise, but we're not there yet.

And then this year, in February of this year, ten whooping
cranes were released in Louisiana to try to start another flock
in Louisiana, a nonmigratory flock. And Jjust this week 16
birds were sent from the captive breeding centers to Louisiana
to release into the wild.

But these, I want to emphasize, are experimental
pooulations. Our first two experiments, Idaho and Florida,
failed, and we're by no means out of the woods with our
Wisconsin and Louisiana experiments. We thought we're going to
have this safeguard of these other populations, but after, you
know, working since 1975, we don't have them yet. We have the
captive flock, but we don't have these other flocks. We're
continuing our efforts.

But the Crane Foundation then, and the Recovery Team took
a look, especially after the crisis that we had in 2008-2009,
we've got to do more to help make sure that this population
that comes to Texas survives. And that's why we've hired
Dr. Elizabeth Smith to work on this issue full time and why we
became involved with The Aransas Project.

0. And could you describe, from a, I guess really almost a,
the life cycle standpoint, somewhat quickly, how this wild
population functions between Canada and Aransas?

A. Whooping cranes are rather solitary cranes. They don't

gather in big flocks like sandhill cranes. And on their
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breeding grounds in Canada, the pairs are widely scattered in
Wood Buffalo Park, in a huge wetland complex. We call this
their breeding territory. And in the center of it, they'll
have a nest and have their two eggs and raise their chicks.
People can't go in there. There are no roads. You can't even
go through it by boats. They weren't discovered until 1954.

And they leave there, and they go to Saskatchewan in small
groups into the wheat fields and the marshes, and they stay
there about a month or six weeks and build up their fat
reserves before their long migration to Texas. And they come
to Texas very quickly from the staging area in Saskatchewan,
and they have their GPS set for the Aransas National Wildlife
Refuge and wetlands around it.

They come straight back there, because that is their
winter home. And each pair establishes, or each breeding pair
establishes a territory, from 100, several hundred acres of
wetland. Why do they do that? We believe that they do that to
protect their food. The most important food items are the
wolfberry and the blue crab.

And they drive other whooping cranes out of their
territories. They have calls that you can hear for a couple of
miles. And the reason they have those loud calls, is not to
entertain us, but to threaten each other, to tell them to stay
away from their territories.

Q. Can you give an example of that call?
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A. "Whoop," and thus the name. A lot of people, including
Mr. Fernandes, ask me, is it whooping crane or whopping crane
or whatever. And I say, "Just remember Whoopi Goldberg. It's
whooping crane."

Q. Thank you. I'm sorry to interrupt your discourse, because
I was going to ask you to make another call later, which is the
weep call. And could you do that now?

THE COURT: The what call?

MR. BLACKBURN: A weep call. 1I'll ask him to explain
it.

THE WITNESS: I just wanted to explain the family
structure. Whooping cranes are monogamous. They will divorce,
they will take a new mate, but by and large they're very loyal
to their mates, and they stay together for many years. And
they're a real team, a pair of cranes. They collectively, or
together they drive away other cranes out of their territories,
and they share the duty of incubating their eggs and raising
the chicks.

And when they arrive in Texas, this brown, cinnamon
colored brown chick is with mom and dad, and they get on their
territory. But the growth of the young bird is not complete.
Its feathers will change during the winter to become pure
white. This bird, I think it was likely photographed in
January, would be my guess, so it's December.

And the chick's beak does not attain its full length
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until later in the winter, and it seems to be tender, and these
whooping cranes have to catch these blue crabs. And if they
catch a large one, they have to smash it. And they grab it and
they smash it with their beak into several parts, and the chick
is standing there waiting to be fed.

And the chicks have a call, called a food begging
call, or a weeping call, and it sounds like this, "whoop,
whoop," and you can hear it for quite a distance. And this is
telling the parent whooping cranes, "I'm hungry, I need food,
please get a blue crab for me," or a whatever.

And this family remains intact through the winter,
and the parents are lavishing care on their chick, if
conditions are normal. And in the spring, they even migrate
back together, together, but the chick, of course, leaves its
parents as they begin the new breeding cycle.

But the strange thing that happened in, not only in
the year of 2008-2009, during that drought, many whooping crane
Jjuveniles were observed without their parents, wandering around
the National Aransas Refuge. And as Dr. Chavez will report in
his testimony, if there's a food scarcity, the number one
concern of the crane pair is to survive themselves. That's
number one. Number two, i1if there's enough food, the chick can
survive.

And it appears from the evidence that, actually

Dr. Chavez has observed this happening, that the parents, if
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there's a food scarcity, will hoard the food for themselves,
and the chick leaves the parents searching for food elsewhere.
So the family situation is broken up during that type of
stress.

BY MR. BLACKBURN:

Q. Now, before I get any further in your testimony, I want to
ask you about your experience with a bird named Tex, and kind
of your role in the, I guess the development of breeding, I
guess captive breeding programs. Could you explain that?

A. Well, a grave concern of ours is the genetics of the
whooping cranes. Because they were reduced to just 15 birds,
and DNA evidence suggests that they were reduced to actually
only three reproductively active females.

Q. And that's back —-

A. Back in 1940s. And so geneticists predicted that this
population can never survive, because of inbreeding. And it
appears that this population must have been very genetically
healthy during, when it was reduced to such few birds, because
the population has been fairly robust. But back in the 1960s,
they were, before they started collecting eggs, there were only
two birds in captivity. They were both wounded in the wild and
taken to the San Antonio Zoo. And they only produced a single
offspring, after producing many, many eggs and many failures.
And the zoo director wanted to make sure that that offspring

survived, so he raised it in his home. And it became
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hopelessly imprinted on humans.

The Government tried for ten years to breed this bird with
another whooping crane, from eggs collected from Canada,
because it was so genetically important. But the bird refused
all advances by whooping cranes. However, whenever a keeper
went by, it would start dancing.

So I proposed that they would send it to Wisconsin and I
would dance with it, which I did for six years. And finally,
through artificial insemination in 1982, we have a chick. And
that chick 1s a robust male, named Gee Whiz, who now is the
father of generations of whooping cranes, many of which are
back in the wild. And the genes from San Antonio Zoo are now

on the wing.

Q. So —-—
A. End of story.
Q. So would it be fair to say the captive breeding of

whooping cranes dates back to that experience?

A. The first captive whooping cranes were produced at the
Audubon Park Zoo in New Orleans in the early '50s. But they
never reproduced. Only their —-- there was only one breeding

pair, and none of the offspring reproduced.

Q. So the rest go back to Tex and that experience?
A. And the eggs collected from Canada.
Q. Right.

MR. BLACKBURN: Now, I'm not sure if I need to do
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this, but I offer Dr. Archibald as an expert on whooping
cranes.

THE COURT: ©No. Yes, of course.
BY MR. BLACKBURN:
Q. There is a picture of the whooping cranes, Exhibit
that is on the screen. Just to kind of complete some fa

information, would you Jjust describe physically what's s

263,
ctual

hown in

this photograph? I mean, how big is this bird? What are its

dimensions?

A. It's a bird that's about five feet tall, an adult male.

It has a wing span of 7 to 8 feet. Its voice can be hea

rd for

a couple of miles. They have an area of bare red skin on the

top of their head and on their mustache, which they can
and contract voluntarily, to indicate their emotional st
The red is expanded when they're aggressive or sexy.

And the juvenile, of course, has different plumage.

expand

ate.

It's

brownish. It makes us easily —-- it makes the bird easily

recognized. And by adding up the number of juveniles, we know

the productivity of the population.
Q. And I've heard the whooping crane described as an i
species. What does that mean to you-?

A. To me, the whooping crane is a symbol of survival,

conic

not

only in United States, but around the world. I am working with

a whole bunch of countries where there are enormous

environmental problems on the habitats and on the birds,

and we
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always tell the story about the whooping crane, that you know,
don't give up. Our birds were reduced to 15, but now they've
come back, and we have almost 300.

There's hope. The whooping crane represents hope. And I
think it would be a great tragedy in our country were we to
lose these wild whooping cranes that come to Texas. And I
think that Texas has a huge responsibility in keeping this bird
around, and so that it always can be a symbol of survival and
not a symbol of the opposite.

Q. How old do whooping cranes get to be?
A. In the wild, whooping cranes, on the average, live to be
15, but they can live up to 30 years. In captivity, they live

much longer, because they have veterinary care and all kinds of

food.

Q. And when do whooping cranes become sexually mature?
THE COURT: I'm sorry, how old do they get, on

average?

THE WITNESS: Fifteen.
BY MR. BLACKBURN:
Q. And that's in the wild?
A. In the wild.
THE COURT: What about in captivity?
THE WITNESS: I don't know the average ages of our
captive birds, but it's not uncommon for them to live in their

twenties and thirties.
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THE COURT: How old are they when they stop
reproducing? Do you know?

THE WITNESS: We have birds that are reproducing in
their thirties in captivity. 1In the wild, we have a bird
that's 26 years old that is still bringing chicks to Aransas,
that's banded, yes. But those are exceptional. You have a lot
of mortality of younger birds.

BY MR. BLACKBURN:
Q. And Jjust very briefly, historically, what was the range of
the whooping cranes in, kind of where were they to begin with?
A. Okay. The whooping crane was a bird of the tall grass
prairie marsh which extended across western Louisiana into
Texas. That was a nonmigratory flock. And then there was a
migratory flock that extended from the tall grass prairies of
northern Indiana, through Illinois, Iowa, Minnescta, eastern
North Dakota, into Saskatchewan in the Aspen parklands of
Alberta. And that area, the whooping crane's range, became the
number one target for European pioneers that drained the
marshes and established the world's great food basket from the
heart of our continent.

The last whooping crane was seen on the prairie marshes as
a nesting bird in 1922 in Saskatchewan. But birds still came
to Texas. Where did they nest? It wasn't until 1954 that they
discovered the nesting grounds up in Wood Buffalo Park. And

they used to winter from Chesapeake Bay to Mexico.
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Q. Now, you mentioned the Whooping Crane Recovery Team, and I
would like to have Exhibit 11 shown, please. And can you
identify what is shown on your screen, which is Exhibit 117

A. This is the International Recovery Plan of the whooping
crane, of which I participated in creating in 2007. We had two
former versions of this plan, the first of which was created in
the 1970s. Soon after the Whooping Crane Recovery Team was
formed when the Endangered Species Act was revamped in 1973,

calling for recovery teams.

Q. And what is the agency that is shown at the top of the
exhibit?
A. U.S. Fish and Wildlife Service.

Q. And did they publish this?

A. Yes.

Q. And, but did you take part personally in the creation and
in the writing, in authoring this report?

A. I did.

Q. And was it prepared by the Recovery Team of which you are
a member?

A. It was.

Q. Now, I'd like to just turn to the second page, or the
inside page, and ask you, who actually signed this document?
Can you make out —— I'm not sure you can make out the names or
not, but at least the agencies, what two agencies signed this?

A. U.S. Fish and Wildlife Service, this is their Region 2,
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southwest of Albugquerque, and the Executive Director of the

Texas Parks and Wildlife —-

Q. And —-—

A. —— 1in Austin.

Q. And I bet you can't read that name, can you?

A. Can you?

Q. I'm sitting here, I'm drawing a blank. I know who it is,

I just can't recall it. But —-
THE COURT: 1Is the top one Benjamin something?
MR. BLACKBURN: I think it's Robert —-—
THE WITNESS: Tuggle.

BY MR. BLACKBURN:

Q. No. Anyway, 1it's the Texas Parks and Wildlife. 1Is that
right?
A. Yes.

THE COURT: We're looking at different lines. I'm
looking at the top, when you and I were, I think —-

MR. BLACKBURN: Oh, Benjamin Tuggle is the top.

THE COURT: That's who he and I were looking at.

MR. BLACKBURN: Oh, okay.

THE COURT: You were looking at the second line.
BY MR. BLACKBURN:
Q. Well, how about the name that was signed by Texas Parks
and Wildlife?

A. I don't know.
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Q. Yeah, that's what I thought.

THE COURT: Who is it? Robert who?

MR. BLACKBURN: TI'll get the name, Your Honor. I'm
just drawing a blank sitting here.

THE COURT: That's all right.

MR. BLACKBURN: George and I both suffer from
nervousness on occasion here, so —-
BY MR. BLACKBURN:
Q. Would you flip to Page 20, please. And I'd like to —-- and
if you could —-- there you go. This is a selection from Page
20, as it's now being centered, from Page 20 of the Recovery
Plan. And could you describe, Dr. Archibald, what this section
of the Recovery Plan is about?
A. In the 1990s, LeeAnn Linam of the Texas Parks and Wildlife
was a member of our Recovery Team. She repeatedly said to us,
"You people are so concerned with captive breeding and
establishing other populations, but the big problem is right
here in Texas, and it's with fresh water inflow."

Her dad was the refuge manager of Aransas Wildlife Refuge,
and LeeAnn grew up on the refuge. And she brought to our
attention the —-

MR. FERNANDES: Your Honor, I'm going to object to
the hearsay of what Mrs., somebody from Texas Parks and
Wildlife that's not here. We have no problem with him

describing what's in the Recovery Plan, but if he has an
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understanding why it's in the Recovery Plan. But when he goes
on and on about what somebody from Texas Parks and Wildlife
said during that period of time, we object on hearsay.

THE COURT: I'm trying to figure out about the
report, like who he relied on in his reports, and is this
accepted. I assume it was mandated from the Fish and Wildlife
department.

MR. FERNANDES: Yes.

THE COURT: And that he had to interview various
people to come up with this plan. So I'm not sure about
hearsay on this. What do you think?

MR. FERNANDES: Yeah, we don't really have a problem
with that, with those questions you Jjust asked. But when he
goes into a narrative about what somebody said, we have a
problem with that. I think he can get to the same place on Q&A
that doesn't get into hearsay.

THE COURT: What do you think?

MR. BLACKBURN: I think that he is explaining why
they did what they did, as members of the Recovery Team. And
it's the supporting and background information that led to this
report. I think it's in.

THE COURT: I'm going to overrule the objection. Go
ahead.

BY MR. BLACKBURN:

Q. You may continue with your discussion.
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A. Okay. In summary, we consider, as the Recovery Team, a
group of experts, that fresh water inflow is extremely
important, as described here. And what we basically say is
that the impacts are very, very critical on the wintering
grounds, and it includes the watershed of the Guadalupe and
San Antonio Rivers flowing down to the coast, needed to
maintain the proper salinity gradients for the food of the
whooping crane. And these inflows are critical in maintaining
the productivity of the coastal waters to produce the food for
the whooping crane.

THE COURT: Now, what is the primary diet of the
whooping crane? Just, I want to make this clear.

THE WITNESS: On the breeding grounds, it's
completely different from the wintering grounds, and on
migration, it's conpletely different from either the breeding
grounds or the wintering grounds.

On the wintering grounds, the diet is predominantly
wolfberry in the early winter, when the wolfberry is in
production in November and December, and blue crabs throughout
the period that they're here.

They will also eat other things. A lot of those
items are for lower food value, but the critical items, through
years of research and observation at Aransas, are the wolfberry
and the blue crab, both of which the production of those food

sources 1is related to the salinity of the water and the volume
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of the water.

BY MR. BLACKBURN:

Q. And in fact, if we could turn to Page 21 of the Recovery
Plan, does the Recovery Plan specifically address the issues of
blue crab? And I think we've looked ——- and wolfberries. No,
go ahead and come down, please, to the next one, to the bottom
paragraph. Let's look at the last paragraph, please.

A. "Inflows are already at times insufficient and reduced
over historic levels, leading to increases in mean salinity and

decreases in blue crabs, the primary food of the whooping

crane."

0. Now, this is the Recovery Team writing —-—- when was this
written?

A. This was —-- the first Recovery Plan was written, I

believe, in 1976, and it was revised in the 1980s, and this one

is 2007.
Q. And was this written before the winter of 2008-20097
A. Yes, because we had many years of drought, of less severe

drought than during that winter, in our opinion, and we had
heavy losses of whooping cranes during those periods of
drought. When water levels were good, the whooping cranes,
sometimes there was no mortality, or there would be maybe one
or two. But during the drought years, we would have a spike in
mortality of birds on the wintering grounds.

Q. And was this document prepared before this lawsuit was
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filed and before ICF Jjoined TAP?

A. Yes.

Q. So it would be fair to say it was not created in
contemplation of litigation.

A. Yes.

0. And was this, was there dissent within the Whooping Crane
Recovery Team about this?

A. Never.

0. And that's, what, ten experts essentially that are, that
formed to come up with the recovery report?

A. Yes.

THE COURT: Can I ask you about the blue crab
reduction of 8 percent in bad times? Can you give me like some
idea of how big the blue crab population was and how big a
difference 8 percent makes?

THE WITNESS: I don't feel capable of talking about
that. There are other experts that are going to address that,
if that's okay, Your Honor.

THE COURT: That's fine.

THE WITNESS: Okay.

THE COURT: I guess that was part of your report,
though, somewhere.

MR. BLACKBURN: Right. The 8 percent, Your Honor, I
think was the decrease in whooping cranes on the wintering

ground. Did you, was there an 8 percent in this report that
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you saw?

THE COURT: Yes. 8 percent decline in blue crab
population.

MR. BLACKBURN: Oh, I'm sorry. You're right. There
wasn't —-—- okay. You were reading ahead of me.

THE COURT: I'm always right, don't you know that?

MR. BLACKBURN: I will do my best to remember. By
the way, it's Robert Cook with Texas Parks and Wildlife
Department —-

THE COURT: Thank you.

MR. BLACKBURN: -- who was the Executive Director who
signed this document. We were —-

THE COURT: Okay. I guess my, the question would be
for whoever, whomever you call is if there are 20 billion blue
crabs and there's an 8 percent decrease, how does that affect
the whooping cranes. But if there's a limited number of blue
cranes (sic), 8 percent reduction —--

MR. BLACKBURN: We will have Dr. Montagna —-—

THE COURT: Somebody will tell me that? Okay.

MR. BLACKBURN: -- to talk about blue crabs in that
context. And I think also —-—

BY MR. BLACKBURN:
Q. Well, let me ask you this, Dr. Archibald, how many crabs
does a crane eat per day? Or is that Felipe Chavez's —-

A. That's Felipe Chavez. But dozens.
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THE COURT: Dozens?

THE WITNESS: Uh-huh.
BY MR. BLACKBURN:
Q. Now, I want to ask you a bit about whooping crane numbers
and counts. Now, does the Whooping Crane Recovery Team rely
upon the counts that have been done by the Aransas Wildlife

Refuge over the years?

A. Yes.
Q. Who has done those? Who are those counts done by?
A. In the recent decades, they've been done by Mr. Tom Stehn,

the Refuge Biologist, and the leader of the U.S. portion of the

Whooping Crane Recovery Team since 1995.

Q. And could you briefly describe how these counts are
undertaken?
A. Mr. Stehn flies in a fixed wing aircraft, with a pilot who

is experienced in where these birds are, and they fly
throughout the winter range, not only on the Aransas Refuge,
but on neighboring wetlands, such as those on St. Joseph's
Island and Welder Flats, where whooping cranes are wintering.
They fly at several hundred feet. And because the whooping
cranes are scattered in small groups, one bird, two birds,
three birds, four birds, whatever, and because they maintain
traditional territories, it's quite easy to identify the
different groups on their territories. And under normal

conditions, they don't move out of their territories, so the
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chances of double counting are reduced. And these surveys are,
in recent years, have been done twice a month through the
winter, from December, January, February, March. So that would
be eight surveys per winter in the normal year.

Q. Now, could you briefly describe your personal experience
with aerial surveys?

A. Yes. Cranes live in huge, wide open low areas, often with
tall vegetation, and they're very difficult to see, although
large birds, in many cases from the ground, especially if
you're in a boat. And from the air, they are extremely
obvious. They're huge, white birds. And when you develop a
search image for them, they're readily determined from swans or
pelicans or egrets, and you can make very accurate counts.

I've participated in hundreds of hours of aerial surveys
of cranes in other continents. I have not participated with
Mr. Stehn in his surveys. Other members of the Recovery Team
have, including Dr. Chavez. And Tom is a very thorough person.
Sometimes 1f the weather's bad, he's the first to admit that
the survey had difficulties, and he repeats it. And by that
repetition, through the winter, comes up with a number which we
believe is reliable.

0. And within the Recovery Team, has there ever been any
discussion about, that you think these numbers are not
reliable, in any way?

A. Never.
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Q. And are you familiar with the literature on whooping
cranes”?

A. Yes.

Q. And prior to this litigation, have you ever run across

anything in the literature that challenged the accuracy of
these counts?

A. No.

Q. Now, I'd like to turn your attention to the, a map of the
Aransas Refuge, which is Exhibit 1. And again, if you could
hone in on that a bit.

What I'd like you to do is Just to describe for Judge Jack
what is shown in this exhibit, which is from the International
Recovery Plan, Page 15.

A. Well, going from the right to the left, we have the
Coastal Islands, the Barrier Islands, San Jose Island, and
Matagorda Island. The crosshatch area indicates where the
cranes are. The Aransas Refuge includes part of Matagorda
Island and the, what we call the Black Jack Peninsula, a big
peninsula on the mainland. And there are more cranes on what
we call the elder —-—- Welder Flats, just east or to the right of
the word San Antonio Bay.

The dotted line indicates the critical habitat for the
whooping crane, a boundary which was established before the
population increased and territorial pairs started to set up

residence outside the critical habitat. I'm not sure exactly
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where that critical habitat line is today.
Q. But this is from the 2006 plan?

A. Yeah, right.

Q. Now —-—

THE COURT: I'm sorry, different from what?

MR. BLACKBURN: I think he was saying he's not —- he
sald that the cranes went out, are now outside of the
boundaries, and he's not sure if it's been expanded or not.

THE COURT: Okay.

BY MR. BLACKBURN:

Q. Now, during the winter of 2008-2009, are you aware of the
mortality counts that were compiled by Tom Stehn?

A. Yes.

Q. How many birds were found by Mr. Stehn to have perished

during that winter?

A. I believe four carcasses were recovered.

Q. And how many total birds were reported as mortality?
A. 23.

Q. I'm sorry?

A. 23.

Q. And of those, how many were juveniles?

A. l6.

Q. Now, I'd like to have Exhibit 10, please.

THE COURT: Of the four carcasses, were any of those

juveniles?
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THE WITNESS: I believe two were juveniles and two
were adults.
BY MR. BLACKBURN:
Q. Now, let me ask you this. Over the years, have many
carcasses been recovered in years when there were reported
mortality?
A. I know some carcasses have been recovered and some have
not, and I don't know the ratio.
Q. Okay. We will ask others about that. I need to stay to
my script.

Could you identify what is in Exhibit 107

A. This, again, is the refuge and the coastal islands showing
the territories of the whooping crane. The original
territories were on the Black Jack Peninsula, and those are
smaller, along the Intracoastal Canal. Apparently those are
the prime real estate from which birds moved out as the
population increased. They colonized the San Jose Island and
Matagorda, and now they're up into the Welder Flats. So the
population range is expanding as the numbers have expanded.
Q. So what does it mean to have a territory?
A. It means that this is an area that's a piece of real
estate that a pair of cranes defends against the intrusion of
other cranes. And we consider that to protect their food
source.

Q. And could you describe the use of a territory year after
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year by a pair of cranes?
A. From 1976 through 1988, I believe, all of the juvenile
whooping cranes were color-banded at Wood Buffalo National
Park. The Recovery Team wanted a lot of questions answered
about when these birds started to breed, the rate of mortality
at different years of life, and the tenacity of birds to their
territories. And we found that the same birds come back to the
same territories year after year, generally speaking.
Q. So it's literally like a piece of real estate that they
have some ownership interest in.
A. Exactly. 1In addition, we found that their offspring,
particularly the males, establish territories near their
parents' territory.
Q. So during the winter, we had that image earlier of the two
cranes and the juvenile. How do they use that territory during
a normal winter?
A. The area of the territory they use the most is the area
with a very good open view, whether it's shallow water or low
vegetation. The wolfberry is a low vegetation plant, and they
will walk around, as a family group, searching for wolfberries,
which they grab. Or they'll go into other areas where there's
grass and blue crabs and search for the blue crabs and grab
them, kill them, and divide them, feed the chick.

Throughout the day, a family of whooping cranes is walking

around their territory. I think they spend something like 75
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percent of their time looking for food in a given day.

Q. And ——
A. And they spend the night on their territories.
Q. And in terms of, you used a term, I think, site tenacity.

What does that mean?

A. That means holding on to the same piece of land over a
long period of time. They're tenaciously holding on to that
real estate.

Q. And which of the adults defends that territory?

A. Both of the adults defend it, but the male more so than
the female.

Q. And over the course of the winter, does the behavior of
the juvenile with the adults change, or does it remain the
same?

A. In the early winter, the adults spend proportionately more
time feeding the juvenile. As the juvenile matures and learns
to feed on its own, less time is spent feeding the juvenile,
and it becomes slightly more independent.

Q. And —--

A. Although it still stays with its parents throughout the
winter, under normal circumstances.

Q. And can you describe to Judge Jack how the relationship
between parents and chick changes over times during food
shortages?

THE COURT: I think he did that. Didn't you-?
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THE WITNESS: Yeah.

MR. BLACKBURN: Just wanted to make sure —-

THE COURT: The chick has to wander away because the
first goes to the couple.

MR. BLACKBURN: You got it.

THE WITNESS: Right.

THE COURT: That was what he said.

THE WITNESS: Right.

MR. BLACKBURN: Excellent.
BY MR. BLACKBURN:
Q. Then let me ask you kind of the last area I want to
inquire about, and that's your work with International Crane
Foundation around the world. You earlier described the
International Crane Foundation being concerned about fresh
water inflows in Texas. Does ICF have experiences anywhere

else in the world with regard to fresh water flows and crane

conservation?
A. Our primary program working on fresh water flows is with
the Zambezi River in Mozambique. This huge river that

originates in Angola and Zambia flows into the Indian Ocean at
an enormous delta, which was one of the greatest wildlife areas
in Africa and supported a population of 2,500 wattled cranes,
the most endangered crane of Africa.

In 1976, the Government of Mozambique, supported by the

Portuguese at that time, built a huge dam called Cahora Bassa
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in the mountains and blocked the river. The delta dried up.
The wildlife declined, and the cranes decreased from 2,500 to
about 60 birds.

We started work there in 1973 and have continued to
present, and are working with the dam operators and with the
local people living along that river, for a win-win, so that
the energy needs are met, and so that what we call
environmental flows are provided to simulate the normal
flooding of that delta.

And the wildlife is recovering. It's been a sociological
project as much as a hydrological one, because we had to go
from village to village talking about the good old days when
the floods were there and they could plant their crops, and
they all had to move into this little stream of water, that was
now flowing through the center of the delta.

But it's a very good example of one of the poorest
countries in the world developing a solution to a crisis where
both sides are happy. And I hope that can be done here in
Texas, too.

Q. And sort of to end your testimony, do you have an opinion
that you hold with a reasonable degree of scientific certainty
as to whether or not fresh water inflows are necessary to the
continued survival of the whooping crane on its wintering
ground?

A. From all the evidence we have over years of information,




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Archibald — Direct 98

they're absolutely critical.

Q. So your opinion is?

A. That fresh water inflow is critical to the long-term
survival of the whooping crane in Texas.

Q. Let me, may I ask one more thing, and then I'm going to
pass the witness. Dr. Archibald, are you scheduled to leave
the country after you testify here?

A. Yes. I fly to North Korea on Wednesday.

MR. BLACKBURN: And so, Your Honor, I would ask, he's
been cross—-designated, I think we've cross-designated each
other's experts. I would ask that if there are any questions,
that the cross—-examination be extensive, so that Dr. Archibald
could be excused.

THE COURT: Any problem with that?

MR. FERNANDES: ©No, Your Honor. In fact, we think
that that makes a lot of sense, with all the witnesses here, to
move it forward.

THE COURT: That will be great. Thank you.

MR. BLACKBURN: Thank you, Your Honor. Pass the
witness.

THE COURT: What are you going to do in North Korea?
Not sightseeing, clearly.

THE WITNESS: A lot of cranes. This beautiful red
crown crane used to winter in North Korea. And up until 1990,

the Soviet Union gave free fertilizer to the people in North
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Korea. And after that, the new Russian Government charged
them, and they couldn't pay it, so there's widespread
starvation. And all the cranes are either eaten or left and
appeared on the demilitarized zone between North and South
Korea where they are today, about a thousand birds. And there
are very few birds, if any, left in North Korea.

But the South Korean Government wants to develop the
demilitarized zone into Reunification City, putting up
factories to provide jobs for North Koreans, thinking that
reunification is going to happen eventually.

So the habitats for wildlife will be destroyed if
that urban development happens. So we are working in North
Korea, and have been for several years, in this valley where
the cranes used to be to help the farmers with organic farming
techniques.

And we have a pair of captive cranes used as decoys
to attract the wild cranes to come back. And the agricultural
production has increased, and the wild birds have started to
come back. So I go there every year, with the blessing of the
U.S. Government, to bring funding to support the farming
activities and organic farming.

THE COURT: Must be very satisfying.

THE WITNESS: It is. It is. Very interesting.

THE COURT: Mr. Fernandes.

CROSS—-EXAMINATION
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BY MR. FERNANDES:

Q. Dr. Goldberg (sic), I thought when I asked you what was
the correct pronunciation of the crane, you told me to think
Whoopi Goldberg, not Hoopi Goldberg. But let's start by
talking about your role on the Recovery Team. Hasn't the
Recovery Team identified probable causes of death at the

Aransas Refuge for the fifty-year period 1938 through 19877

A. A portion of the mortalities are determined, but many are
not.
Q. Okay.

THE COURT: 1938 to what?
MR. FERNANDES: 1938 to 1987.
THE COURT: All right. Thank you.
BY MR. FERNANDES:
Q. Let's start by looking at the 1994 Recovery Plan, DX 155.
THE COURT: Move the toggle. 1Is this to your own
computer, from your own computer?
MR. FERNANDES: Yes.
THE COURT: There.
BY MR. FERNANDES:
Q. Weren't you a member of the Recovery Team when this
Recovery Plan was prepared?
A. Yes.
Q. And when this Recovery Plan was prepared, didn't you

provide input?
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A. Yes.

Q. And let's look at Pages 17 and 18 of the 1994 Recovery
Plan. Do you see there where it says between 1938, and this
space here, 1986, 187 whooping cranes are known to have
disappeared from the wild population. And it says, "The cause
of the factors underlying this substantial mortality remain
largely unknown, but it is clear that a high priority needs to

be placed on identifying the sources of mortality and

implementing remedial actions." Do you see that?
A. Yes.
Q. And then doesn't this 1994 go on to identify probable

causes of death on that period of time 1938 to 1987 as
shooting, avian tuberculosis or a closely related disease,
birds that arrived injured at Aransas that were believed to be
shot during migration, avian predation, and cranes arriving at
the refuge with a trauma injury following a fall migration?

A. Yes.

Q. Now, during this approximate fifty-year period of time,
weren't probable causes of death determined by examining a

carcass?

A. Those that were found.
0. Let's look at the —-
THE COURT: Well, how many —-- do you have any idea

how many carcasses were found of the 1877

MR. FERNANDES: This, I think, makes reference to
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eight earlier in the document.

THE COURT: 1Is that about right?

THE WITNESS: It says nine.

MR. FERNANDES: I'm sorry, I stand to be corrected.
BY MR. FERNANDES:
Q. Let's look at the, let's look at the DX Exhibit 102, which
is the March 2007 Recovery Plan that you were shown by Counsel.
And I believe you testified you were not only a member of the

Recovery Team when this was drafted, but also you provided

input.
A. Yes.
Q. Now, the principal drafter of this Recovery Plan, at least

insofar as it related to Aransas, was Mr. Tom Stehn, was it

not?
A. Yes.
0. In fact, Mr. Stehn took the, took the lead on drafting the

portion that related to Aransas, and Mr. Johns, Brian Johns

would have taken the lead with respect to that portion that

related to Canada. Correct?
A. Yes.
Q. And so remind me again what your input was in this plan,

what portion of it that you had input in.
A. My portion primarily had to do with the captive flock and
reintroduction efforts, although we all reviewed the entire

document.
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Q. Let's look at Page 5 of the March 2007 plan. Do you see
this statement, "Few carcasses are ever found, thus no known

causes of mortality can be attributed to a high percentage of

losses." Do you see that?
A. Yes.
Q. Don't you agree with the statement that because few

carcasses are ever found, no known causes of mortality can be
attributed to high percentage of losses?
A. I think that what the meaning of that statement is is that
the ultimate cause of mortality, was it a predator, was it a
disease or whatever, is often unknown, because we can't find
the body. But there are circumstances in the habitat that
could have led to the weakening of birds that would have made
them very susceptible to certain types of mortality.
Q. Let me ask the gquestion again. Don't you agree with the
statement in the Recovery Plan that "Few carcasses are ever
found, thus no known causes of mortality can be attributed to a
high percentage of losses"?
A. Yes.

MR. BLACKBURN: Objection —-- well, never mind.
BY MR. FERNANDES:
Q. Now, let's look at the rest of the paragraph. 1In the
March 2007 Recovery Plan, weren't probable causes of death
identified to include shooting, avian tuberculosis, shooting

injuries sustained during migration, avian predation, and
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nonshooting trauma injury following fall migration?

A. Yes.

Q. Now, would nonshooting trauma injury following fall
migration include a crane that injured its leg prior to ever

arriving at Aransas?

A. Would you repeat that?
Q. Sure. With this, I'm looking at the March 2007 Recovery
Plan. I'm focusing on that last probable cause of death,

nonshooting trauma injury following fall migration. And my
question is, would that include a crane that injured its leg
while migrating to Aransas, and the injury occurred before it
even got to Aransas?

A. Possibly.

Q. And would avian predation, would that include a crane that
after it got to Aransas was attacked and killed by a predator?
A. Very interesting. Predators have a way of determining a
bird that is diseased or otherwise stressed. And they will
zero in on that wvictim. A bird that's normal, alert, is much
less prone. So in this list of mortality, avian tuberculosis,
for example, avian predation, could both be related to
environmental stresses.

Q. My question is —-—- I'll try to ask it again. Would avian
predation include a crane that was attacked by a predator at
the Aransas Refuge?

A. Yes.
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Q. In March of 2007, this Recovery Plan, weren't the probable
causes of death identified by examining carcasses?
A. Yes.
Q. In the March 2007 Recovery Plan, were probable causes of
death of whooping cranes ever identified to include water
diversions?
A. Not directly.
Q. Let's go on to DX 126. Have you ever seen DX —-- and by
that I mean Defendants' Exhibit 126, which appears to be
Mr. Stehn's July 2011 report?
A. Yes.
Q. Now, isn't this the report, the July 2011 report that
Mr. Stehn prepared reporting events from the winter 2010-20117
A. Yes.
Q. Let's look at Page 24 of this report. Do you see there on
Page 24, he says no carcasses were found and cause of deaths
was unknown?
A. Yes.
0. So this is a Fish and Wildlife document now. Right? And
what it says is kind of consistent with the Recovery Plan, no
carcasses were found, and therefore, you can't determine cause
of death?
A. Yes.

MR. BLACKBURN: Your Honor, if you would excuse me

for a second, I want to bring something to your attention, and
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we may not be handling it correctly, under the way you look at

things. We've made an agreement that exhibits that have not

been admitted into evidence may be used on cross—examination.

This is one of those, and I just, I wanted to call that to your

attention to let you know that we had made that agreement.

That may not be —-

THE COURT: This has not been admitted?

MR. FERNANDES: No, because I thought this is

Cross ——

THE COURT: Well, I think you probably better offer

it if you're going to use it.

MR. FERNANDES: This is the dilemma we're in.

THE COURT: You can't show nonadmitted exhibits to

me.

MR. FERNANDES: Okay. Then we'll admit it.

THE COURT: You'll offer it?

MR. FERNANDES: Yes.

THE COURT: What's the number?

MR. FERNANDES: The number is 126.

THE COURT: Defendants' 126 is admitted,
no objection.

MR. BLACKBURN: No objection.

if there's

THE COURT: Okay. Would you get one of that —-

MR. FERNANDES: Sure.

THE COURT: —-—- for Ms. Cayce, someone on your team?
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MR. FERNANDES: I'm sorry?

THE COURT: Provide her with 126, please.

MR. FERNANDES: Oh, yes. I'm sorry.

(Court and Clerk conferring off the record.)

BY MR. FERNANDES:
Q. Now, haven't you been assisting in the creation of
Recovery Plans since 19907
A. Yes.
Q. And isn't it true that in the Recovery Plans, a
determination has never been made regarding the probable cause
of death of a crane when a carcass was not found and examined?
A Yes.
0. And isn't TAP's expert, Mr. Chavez-Ramirez, a member of
that Recovery Team?
A. Yes.
Q. And hasn't Mr. Chavez-Ramirez attended Recovery Team
meetings?
A. Yes.
Q. And at those meetings, you don't recall, do you,
Mr. Chavez-Ramirez ever saying he could determine cause of
death of a crane without a carcass?
A. I don't recall him ever saying that.
Q. And before this lawsuit was filed by TAP, isn't it true
that you never heard anyone say that they could determine the

cause of the death of a whooping crane without examining the
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carcass?

A. Yes.

Q. Yes, you never heard that being said?

A. Yes.

Q. Now, you do understand that necropsies were performed on

two carcasses that were found during the winter of 2008-20097

A. Yes.

Q. And I believe you're a biologist by training?

A. Yes.

Q. And don't you believe that -- but you don't believe that

you have the experience, training and expertise to review a
necropsy report and give a professional opinion on cause of
death of a whooping crane, do you?
A. I'm not a pathologist.
Q. Don't you agree that you —-

THE COURT: If there's a necropsy report, why would
you need anybody else to testify?

MR. FERNANDES: Because what we'll see, when
Dr. Stroud comes in the comments section, in terms of, on the
comments section, understanding of the manifestation of the
disease, it's all described in the comments section of the
brief. What they're doing in this case, just so you, just so
it's real clear where the rubber meets the road,
Dr. Chavez—-Ramirez takes one word, and it says emaciation, and

he says, see, therefore the cranes are emaciated. But the
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9

pathologist's explanation of what caused emaciation is what
we're fighting about in this case. And only —-—- if you have

THE COURT: Well, do you have the pathologist's
report?

MR. FERNANDES: Yes.

THE COURT: And what is it —-- 1s that the one that
had the infection?

MR. FERNANDES: Yes.

THE COURT: And that caused the emaciation?

MR. FERNANDES: Yes.

THE COURT: According to the pathologist.

MR. FERNANDES: Yes.

THE COURT: 1Is that what the pathologist said?

MR. FERNANDES: Yes.

THE COURT: Okay.

MR. FERNANDES: Okay.

THE COURT: 1It's just a matter of credibility. I
figure that out.

MR. FERNANDES: Okay.

MR. BLACKBURN: Your Honor, before we go further,
believe that there have already been used a couple of other
exhibits that had not been admitted as well.

THE COURT: All right.

MR. BLACKBURN: I believe it's 102, 155 and 319.

155 and 319 are the same.

can

I

And
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MR. FERNANDES: And I apologize, because when we
prepared these examinations, we had that agreement, and I was
not aware of the Court's position in that regard.

THE COURT: You want to offer those at this time?

MR. WAITES: And 75.

MR. BLACKBURN: Those are DX 102 —-—

THE COURT: All right.

MR. BLACKBURN: -— DX 155 —-

THE COURT: All right. DX 102, 155 and 319 are
admitted.

MR. FERNANDES: Move to admit.

MR. WAITES: And 75, you did on the —-

THE COURT: And 757

MR. BLACKBURN: And 75.

THE COURT: Is that all right?

MR. FERNANDES: We will withdraw 75.

THE COURT: Have you used it already?

MR. FERNANDES: Yes. We'll admit it, if the Court ——

THE COURT: 1I'll admit it. Thank you.

BY MR. FERNANDES:

Q. Now, do you understand that TAP's theory in this case is
that 23 whooping cranes died during the winter of '08-'09
because blue crabs and wolfberries were allegedly not very
abundant?

A. I understand that that, there is a correlation.
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Q. Now, I believe on direct examination you said the most
important food for the cranes is the wolfberries and the blue
crabs. But your opinions in that regard are based solely upon
the work that's been done of Mr. Chavez-Ramirez and Mr. Stehn.
Correct?

A. And other biologists, particularly Robert Porter Allen,
who studied the birds in the 1940s, followed by Mr. Hunt. So

it's really 60 years of observations.

Q. Now, doesn't the Recovery Plan describe the diet of the
crane?

A. Yes.

Q. Let's go back and look at Exhibit 102, the March 2007
Recovery Plan. And please turn to Page 8.

THE COURT: I'm sorry, the date of that report? This
is the —-
MR. FERNANDES: This is the March 2007 Recovery Plan.

BY MR. FERNANDES:

Q. On Page 8, it starts out by saying the whooping cranes are
omnivores, or omnivorous. Do you see that?

A. Yes.

Q. Does that mean that they can and do eat a lot of things?
A. Yes.

Q. Okay. Let's look at what the Recovery Plan says about the

cranes' diet while they're at Wood Buffalo in their summering

grounds. Do you see there where it says in the summering
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grounds, they eat insects, frogs, rodents, small birds, minnows

and berries?

A. Yes.

Q. And do you agree with that statement?

A. Yes.

Q. Let's see what the Recovery Plan says with respect to when

the cranes, what they eat when they're migrating to and from
Wood Buffalo. Now, when they're migrating to Wood Buffalo,
that says, does it not, that they eat frogs, fish, plant
tubers, crayfish, insects and agricultural grains?

A. Yes.

Q. So just so we're real clear, while the cranes are
summering in Wood Buffalo, or migrating to, back and forth from

Wood Buffalo, they don't eat wolfberries or blue crabs, do

they?
A. No.
0. And aren't the cranes usually wintering at Aransas for

approximately seven months a year?
THE COURT: How much? Did you say seven?
MR. FERNANDES: Seven.
THE COURT: Seven? I don't —-
THE WITNESS: Four months.
BY MR. FERNANDES:
Q. Well, don't they begin to arrive in October and leave

about April?
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A. Most of the birds arrive, I think, from mid November on.
A few will come earlier, and most of them leave in early April,
I believe.
Q. And by that January, February period of time, they all
should be here, shouldn't they?
A. Right.

THE COURT: So half a year, their diet is something
else.

THE WITNESS: Right.
BY MR. FERNANDES:
Q. Now, I'm —- isn't the wolfberry crop, when they get to
Aransas, usually over by the end of the year, by December?
A. Most of the wolfberry's fruits are available in November
and on into December. You're right.
0. And then by the end of December, no wolfberries? On an
average year.
A. Apparently.
Q. And so you have January, February, March and April, no
wolfberries. Right?
A. Right.
Q. Let's look at what the Recovery Plan says happens in
December. Let's go to Page 8, please. On Page 8, are you with
me, where it says, "In December and January, tidal flats
typically drain as a result of lower tides, and the birds move

into shallow bays and channels to forage primarily on clams."
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Do you see that?

A. Yes.
Q. Let's focus on that statement, "Tidal flats typically
drain as a result of lower tides."™ Doesn't that mean what's

happening is when those tides start to drop and the levels of
the water go down, the blue crabs are no longer abundant in the
salt marsh, are they?

A. I'm going to have to refer technical statements on this to
Dr. Chavez, who has more experience than I do.

Q. But in any event, what happens in December, according to
the Recovery Plan, the cranes then have to go, move into the
shallow bays and channel to forage primarily on clams. Do you
see that?

A. I see that.

Q. And is it your testimony that you don't know whether or
not that occurs because blue crabs are generally not abundant
during January and February of any given year?

A. My understanding is that the blue crab population

decreases with the lowered tides.

Q. And so the tides basically impact blue crab abundance.
Correct?

A. To some extent.

Q. And when those tides go down, those north winds come out

and blow the water out of the marshes, it reduces the blue crab

abundance in those marshes, does it not?
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A. (No response.)

THE COURT: I got it. Go ahead.

MR. FERNANDES: Okay.
BY MR. FERNANDES:
Q. If the wolfberry crop is gone by December and blue crabs
are not very abundant because of low tides, don't these
opportunistic foragers begin to eat other items, food items?
A. I would rather Dr. Chavez answer those questions, because
I don't have personal knowledge of the abundance of these
different food items through the winter.
Q. You're not aware, are you, of the nutritional wvalue of
these other food items?
A. Just what I've read, that the blue crab is of much greater
nutritional value than the other food items, and that according
to some of the literature I've read, there could be an energy
loss in searching for some other food items.
Q. Now, you've never perfommed an energetics calculation or
created a model to determine the nutritional value of the
various food items that the cranes eat, have you?
A. No.
Q. And in your expert report, you say the Whooping Crane
Recovery Team is a vigorous scientific body that for nearly
four decades has commissioned and reviewed research on what
could be done for the whooping cranes. But isn't it a fact,

sir, that the Recovery Team has not engaged in or commissioned
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any study to test Mr. Stehn's long-held hypothesis that blue
crabs (sic) can only survive if blue crabs and wolfberries are
abundant?

THE COURT: Wait a minute. You said that wrong, I
think.

MR. FERNANDES: Okay. Let me try it again.

MR. BLACKBURN: I agree, Your Honor.

MR. FERNANDES: Let me try it again.

THE COURT: I think you're trying to say that
whooping cranes only survive. You said "blue crabs only
survive."

MR. FERNANDES: All right. Thank you. That's
probably because I had too long of a gquestion. Let me try it
again.

THE COURT: Okay.

BY MR. FERNANDES:

Q. Isn't it a fact that the Recovery Team has not engaged in
or commissioned any study to test the hypothesis that the
whooping cranes can only survive if blue crabs and wolfberries
are abundant?

A. Back in the 1990s, early 1990s, we met Dr., or Felipe
Chavez, who was a graduate student at the time at Texas A&M.
And we encouraged his research on this very topic, and he did a
beautiful doctorate study on food availability at Aransas, and

will talk in great detail about it. But it was upon the
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recommendation of the Whooping Crane Recovery Team, and support
from various sources, that that was done, because we realized
that was a very important study.

0. You're referring, are you not, to the work of

Dr. Chavez-Ramirez when he was a student working under

Dr. Slack at Texas A&M?

A. Exactly.

0. In connection with his dissertation?

A. Yes.

Q. So let me ask the question again. Has the Recovery Team

ever engaged in or commissioned any study to test the
hypothesis that whooping cranes can only survive if blue crabs
and wolfberries are abundant?
A. As far as I can recall, we never engaged in a study —-- we
never had that exact wording. We were very concerned to learn
more about the food of the whooping crane and the relationship,
seasonality, and to fresh water inflow, et cetera, which is
what Dr. Chavez has studied. And so I think the frame of
reference that we had embraced what you just said.

THE COURT: Did you rely on Dr. Chavez-Ramirez's
study ——

THE WITNESS: Yes, very much.

THE COURT: -—- dissertation —-—

THE WITNESS: Yes.

THE COURT: -——- to come up with your opinions about
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the feeding habits of the whooping cranes?
THE WITNESS: Yes, very much.
THE COURT: Okay.
THE WITNESS: Uh-huh.
BY MR. FERNANDES:
Q. Haven't there been years when Mr. Stehn reported low or no
crane mortality, when blue crabs were reported to be not very
abundant?
A. I can't recall. But I'm sure that Dr. Chavez would know
the answer to that.
Q. Have you looked at the 2008-2009 report by Mr. Stehn on
his observations from the winter of '09-'107?
A. Yes.
Q. Weren't the, wasn't the blue crab count in 2009-2010, the
capture rate lower during the winter of 2009-2010 than it was
in the winter of 2008-20097
A. I don't recall.
Q. Okay.
THE COURT: When you're talking about the capture
rate, what are you talking about?
MR. FERNANDES: Of -- Mr. —-—
THE COURT: Regular people that are catching blue
crabs?
MR. FERNANDES: No, no. I'm sorry. Mr. Stehn does

what's called a transact, where once a month he walks through
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the marshes for an hour, and he determines how many blue crabs
are out there, and that's his survey, and we'll do that with
another witness.

THE COURT: That would be best.

MR. FERNANDES: Okay.

THE COURT: Thank you. I just wanted to know what
you were talking about.

MR. FERNANDES: Yeah. Yeah. I apologize.

THE COURT: Okay. Thank you.

BY MR. FERNANDES:
Q. Let's move on to another subject. Let's go to, I believe
its —— is 123 in?

(Counsel conferring off the record.)

MR. FERNANDES: We're going to have to offer that
then. Plaintiffs (sic) move to offer DX 123. And again,
Judge, we'll clean this up over lunch —-

THE COURT: 1237

MR. FERNANDES: Yes. I apologize, because of the
agreement, we'll clean this issue up over lunch.

MR. BLACKBURN: Are you offering on our behalf?

THE COURT: No, he's offering it on his behalf.

MR. BLACKBURN: He said "Plaintiffs offer."

MR. FERNANDES: It's DX 123.

MR. BLACKBURN: Okay.

MR. FERNANDES: Defendants' Exhibit 123.
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THE COURT: 1It's admitted.

MR. FERNANDES: DX 123 is Mr. Stehn's paper from, the
Stehn-Taylor paper.

(Counsel conferring off the record.)

MR. FERNANDES: I'm sorry. Is that in? I'm sorry,
Counsel.

THE COURT: I admitted Defendants' 123.

MR. FERNANDES: Oh, it's in. Okay, I'm sorry. I
missed it.

THE COURT: That's all right.

MR. FERNANDES: Thanks.

BY MR. FERNANDES:

Q. Sir, let me show you what's been marked as Defendants'
Exhibit 123.

A. Yes.

MR. FERNANDES: Could you pull this up a little bit
more, so he could see it? ©No, no, the top half. Okay. There
you go.

BY MR. FERNANDES:

Q. Weren't you in attendance when Mr. Stehn presented this
paper to the North America crane workshop in October of 20087
A. Yes.

Q. Okay. Let's look at Page 149. Do you see there where it
says, "Movements also increase when cranes are forced to fly to

fresh water ponds to drink, when marsh salinities exceed 23
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parts per thousand"? Do you see that?

A. Yes.

Q. And do you see there, he quotes two published articles,
Allen 1952, Hunt 1987, and then he quotes Chavez-Ramirez,

unpublished. Do you see that?

A. Yes.

Q. Haven't you read Allen?

A. Yes.

Q. Okay. And isn't Allen one of the respected early

biologists who did field studies involving these cranes?

A. Yes.

Q. And isn't it true that Allen does not support any such
claim?

A. I believe —— I believe that Allen says that they move to

fresh water ponds, but I don't recall him indicating the parts
per million of salinity that forced them to do so.
Q. And haven't you also read that Hunt article that's
referenced there, the 1987 Hunt?
A. Have I —-- I've read it, yes.
Q. Okay. And isn't it true that the data of Hunt does not
support any such claim?
A. I can't recall.

THE COURT: Any such claim as what?

MR. FERNANDES: The claim that basically the cranes

need to seek fresh water when the salinities reach 23 parts per
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thousand.

MR. BLACKBURN: Your Honor, is the -—- I'm trying to
understand the cross—-examination. Is Dr. Archibald, about an
article that someone else wrote about the sources that someone
else claimed?

MR. FERNANDES: Well, what's going to happen -- I'm
going to the Recovery Plan next, and this same statement is
stated in the Recovery Plan, so I'm trying to figure out what
the source and support is of the statement in the Recovery
Plan.

THE COURT: Well, hadn't you better ask the witness
that's going to testify about that?

MR. FERNANDES: I'm sorry?

THE COURT: Hadn't you better ask Dr. Stehn or
Mr. Stehn?

MR. FERNANDES: But we can't get Mr. Stehn. That's
the problem here, because Fish and Wildlife Service will not
permit Mr. Stehn to testify, and that's why the —-

THE COURT: Did you subpoena him?

MR. FERNANDES: Yes, we did. Both sides have tried
to compel his appearance, but obviously they have governmental
provisions which prevent us from taking a deposition of a
governmental employee. And that's the position they took.

THE COURT: Where is he located?

MR. FERNANDES: I believe he's ——
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MR. MUNDY: Austwell, I think.

MR. FERNANDES: Yeah, I believe he's in the Aransas
area. And that's why —-

THE COURT: Have you issued a subpoena for trial?

MR. FERNANDES: We have not.

THE COURT: Okay. Well, I never saw any dispute
about that. Why don't you just issue a subpoena, and let's
have somebody file something.

MR. FERNANDES: Okay. We'll —-

THE COURT: Wouldn't that be —-

MR. BLACKBURN: We'd be happy to Jjoin in on it.

THE COURT: Wouldn't that be the right thing to try
anyway?

MR. FERNANDES: Yeah. I mean, we both have been
trying to ——

THE COURT: And let's have a little hearing, see why
he can't show up.

MR. FERNANDES: Yeah, yeah. Both sides have
basically tried to get him here.

MR. BLACKBURN: And we'll, we would join with the
Defendant in bringing a request.

THE COURT: Well, that's good. All right. Let's do
an instanter subpoena and see what happens. Okay?

BY MR. FERNANDES:

Q. In any event, let's go to, back to the Recovery Plan,
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Exhibit 102. This is the March 2007 Recovery Plan that we've

been talking about?

A. Yes.
0. And if you look, is it —-- and we talked about Mr. Stehn's
one of the principal drafters. Let's look at page —— let's

pull up Page, I guess it's 144. ©Now, this claim —-—

THE COURT: What Exhibit number is this?

MR. FERNANDES: This is Exhibit 102, the March 2007
Recovery Plan.
BY MR. FERNANDES:
Q. Now, this claim, do you see there where it says, "Such
ponds provide a source of fresh water when coastal waters are

highly saline, above 23 parts per thousand, and may encourage

cranes to utilize upland food resources." Do you see that?
A. Yes.
Q. Is that the same claim that we've been talking about that

appeared in that Stehn-Taylor article, 2008 article a minute

ago?
A. I believe.
Q. And just so we're clear, this claim then that's in the

Recovery Plan, at least to your knowledge, that the cranes have
to seek fresh water to drink at 23 parts per thousand, is not
based upon any peer-reviewed publication, 1is it?

A. I don't agree. The salinity readings are taken regularly

by Mr. Stehn, by Mr. Chavez, many other people that have worked
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out there. 1It's a very simple thing. And they've determined,
through field observations, that when the salinity increases
between 15 and 23, the birds start moving from the, from
drinking salt water to the fresh water ponds inland. And above
23, it's absolutely mandatory. And a scientific experiment
with captive birds or whatever, with various salt
concentrations, finding out what they'll tolerate has not been
done, simply because the field observations were so obvious.
Q. Now, we'll talk about the field observations before, but
that wasn't my question. My question related to peer-reviewed
publications, and we started by talking about Allen and Hunt.
Are you aware —- and we talked, and I think I've got this
right, and neither Allen nor Hunt support the proposition that

the cranes need to seek fresh water at 23 parts per thousand.

Correct?
A. I can't recall what they said.
Q. And so what you're talking about now, just so we're real

clear, is not a published peer-reviewed article. You're
talking about observations of Mr. Chavez-Ramirez and Mr. Stehn.
Correct?
A. And others.
0. And we'll talk to Mr. Chavez-Ramirez about those.

The fact that this 23 parts per thousand claim appears in
the Recovery Plan doesn't make it science, does it?

A. The Recovery Plan is not a scientific paper. 1It's a
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review of literature, and it includes a lot of ideas about
things that should be done.

Q. Okay. The fact that the Fish and Wildlife Service states
the cranes are forced to seek fresh water to drink when
salinities exceed 23,000 (sic) parts per thousand doesn't make
it science, does it?

A. If it's based on many observations by competent
scientists, I believe it is.

Q. Let's look at Page 68 of your deposition, what you said
when I took your deposition. Do you recall when I asked you a
question, "Does the fact that the statement appears in the
Recovery Plan make it science," wasn't your answer "No"?

A. Yes.

0. And when I asked you, "Does the fact that the Fish and
Wildlife Service makes a statement make it science," wasn't

your answer "No"?

A. Yes.
Q. Now, 1n your expert report, you described International
Crane Foundation as a science-based organization. And doesn't

International Crane Foundation employ professionals to pursue
scientific research projects?

A. Yes.

Q. And isn't your definition of science research projects a
clear question and a method for testing whether that fact is

true or false?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Archibald - Cross 127

A. There are two types of science. There's experimental
science, which is very controlled in the laboratory, and there
are field observations, which is equally credible science.

Q. And I believe you told me if I came to the International
Crane Foundation and I wanted you to design a test to test this
hypothesis, do the cranes have to seek fresh water when
salinities are at certain lewls, I believe you told me that
you could have performed such a test.

A. Had we seen the need to do such a test, we could have done
it. But through the measurements of salinity in the
environment of the whooping crane and the responses of the
whooping cranes to various salinities, it was very obvious what
was happening, and we didn't feel that additional research was
required.

Q. Let's talk about what you believe would be the components
of that test to test that hypothesis. First, I think you told

me that there would be a planning process to design the test.

Correct?
A. Yes.
Q. Then you would have to gather data and attempt to

interpret the data. Correct?

A. Yes.

Q. Then you would have to test to determine whether or not
alternative explanations were viable?

A. The context in which I answered that question was the
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experimental design approach, where you're setting up an
experiment. At that time I did not discuss direct field
observations, which I consider equally credible, in a complex
ecosystem which does not render itself to laboratory type of
experiments easily.
Q. Well, wouldn't you want to perform a test to determine why
Mr. Stehn reported seeing virtually no cranes at fresh water
sources when salinities greatly exceeded 23 parts per thousand?
A. I don't recall him saying that.
Q. Wouldn't you want to perform a test —-—

THE COURT: Let's see if we can hear from —-—

MR. FERNANDES: I'm sorry?

THE COURT: Let's see if we can hear from Mr. Stehn.
Is someone getting that from the, getting from the clerk an
instanter subpoena?

MR. BLACKBURN: We'll work together at lunch, 1if we
may, Your Honor, and —-—

THE COURT: Okay. Is it time to have lunch?

MR. FERNANDES: It probably would, because —-

THE COURT: 1Is this a good time for you to break?

MR. FERNANDES: Yes, it is. It is.

THE COURT: Y'all want to come back at 1:00 o'clock?

MR. FERNANDES: Yes.

THE COURT: 1Is that long enough for —-

(Court and Clerk conferring off the record.)
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THE COURT: 1:00 o'clock all right with you all?

MR. FERNANDES: It is, Your Honor.

MS. SNAPKA: I was going to mention, because of the
issue regarding the exhibits, if we could have an additional 15
minutes Jjust to meet with Plaintiff so that we could work that
out, so it would work a little more smoothly for the Court.

THE COURT: Sounds good to me.

MR. FERNANDES: May we —-—

THE COURT: You want to come back at 1:157

MS. SNAPKA: Yes, Your Honor.

THE COURT: Okay.

MR. BLACKBURN: That would be great, Your Honor.
Could I also ask, on a daily basis, how late will we be going?
Because we'd like to plan in terms of kind of what's --

THE COURT: I like to go from -- we can start earlier
in the morning, if you would like, 8:30.

MR. BLACKBURN: 8:30 would be fine, Your Honor.

THE COURT: And go 8:30 to 5:30.

MR. WILLIS: That's fine with the State, Your Honor.

MR. BLACKBURN: That's fine with us.

MR. FERNANDES: Fine with us.

THE COURT: Okay.

MR. BLACKBURN: Sounds good. Just a second.

(Counsel conferring off the record.)

MR. BLACKBURN: Thank you, Your Honor.
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THE COURT: Thank you. You can step down. Thank
you.

THE WITNESS: Thank you.

(Recess from 12:01 p.m. to 1:13 p.m.)

THE COURT: Okay. We were just talking off the
record about Mr. Stehn. I told you all to get a subpoena
duces —-—- an instanter subpoena, and then the question is,
apparently there are internal regulations that require a
certain way to go through this, and y'all didn't go through the
hoops, or they didn't allow it after you went through the
hoops, whatever. I found a District Court case in D.C. that

says that those internal regulations do not trump a Court

subpoena. So we'll see if he comes with a U.S. Attorney or if
he's even in town. So you're going to try to perfect that
subpoena.

In the meantime, we have the disputed Plaintiff's
exhibits that are Mr. Stehn's reports that his experts rely
upon as government records.

MR. FERNANDES: The case law says, in terms of
Government records, it comes in over the hearsay rule. Our
objection, though, was with respect to the reliability of the
data. That's why we had tried to get around these issues Dby
agreeing with them to conditionally allow all the documents in,
and then when the, there was a set of about 15 to 20, and then

at the point in time when we've crossed those witnesses, we
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could reurge our objection without waiving any objections.
That way all of that would come in, and then the Court could
rule one way or the other when we reurge our objection at a
later point in trial. That's how we were trying to resolve
that issue so we wouldn't have this fight about these 20
documents, some of which both of us want to use, but we only
want to use to the extent that that motion is not granted.
That's why we started permitting them to come in before the
trial.

THE COURT: Since you're stuck with admitting them,
why don't we Jjust admit them, and then you can attack —-- well,
it's difficult to attack the reliability of your own exhibits.

MR. FERNANDES: That's why —-

THE COURT: Why not just admit them, and then allow
you to attack the credibility and the reliability.

MR. FERNANDES: That would be our preference.

THE COURT: I don't know if that's a conditional
admission or not. I don't think so.

MR. BLACKBURN: I certainly won't object to
Mr. Fernandes or the other Defendants attacking the document or
reliability, however they wish to —-

THE COURT: That they, that they offered, okay.

MR. BLACKBURN: That they offer. I won't make that
objection.

THE COURT: So why don't we try to get those —-
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MR. BLACKBURN: Well, then if you'll give us a
minute, we'll see if we can come to a quick agreement on those
numbers, and we'll expedite this.

THE COURT: Time's running.

MR. BLACKBURN: I understand.

THE COURT: Can you designate somebody in your teams
to do that? And are y'all just —-

MR. BLACKBURN: They're right here.

(Counsel conferring off the record.)

MS. SNAPKA: Your Honor, I'm going to try to keep up
with the service of the subpoena. His home was called, but
there was no answer. So we'll keep trying.

THE COURT: He's probably out looking at the whooping
cranes.

MS. SNAPKA: Probably so.

MR. BLACKBURN: And we have also been told he doesn't
routinely carry a cell phone, so, you know, so it may be this
evening.

THE COURT: That's fine. At least, you know, see
what you can to get it done, and —-—

MR. BLACKBURN: I think we'll be —-

THE COURT: I think it would aid the Court --

MR. BLACKBURN: I think we'll be able to locate him,
Your Honor.

THE COURT: Okay.
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MR. BLACKBURN: We do know —— I have heard that he's

in town.

THE COURT: Okay.

(Counsel conferring off the record.)

MR. WAITES: Your

Honor, in order to proceed

efficiently today, parties have agreed just to concern

ourselves with admission of
And then, because there are
that we don't want, neither

that we're withdrawing, but

the things that will be used today.
some things that were on the list
side wants to admit accidentally

we can confer and —-

THE COURT: That's fine. 1In the meantime, I've

admitted apparently in this

Exhibit 75, 123, 102, 126,

category Defendants' Exhibit, Joint

and 155, and 319, for purposes of

this trial, but still subject to attack by the person who

offered them. How's that?

MR. TAYLOR: Sounds good, Your Honor.

MR. WAITES: That'

s fine with us, Your Honor.

THE COURT: And you've got some more coming up, you

think?

MR. TAYLOR: Yes,

Your Honor. To streamline things,

we would offer at this point Defendants' Exhibit 6, Defendants'

Exhibit 38, Defendants' Exhibit 77, Defendants' Exhibit 121.

THE COURT: I got

—-— oh, I'm sorry, 121 —-

MR. TAYLOR: Defendants' Exhibit 124, Defendants'

Exhibit 173, and then two Plaintiff's exhibits, Plaintiff's
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Exhibit 13 --

THE COURT: Hold up.

MR. TAYLOR: Sure.

THE COURT: Okay. 137

MR. TAYLOR: And Plaintiff's Exhibit 20. And I think
we have an agreement on everything except for we were waiting
to hear back on Defendants' Exhibit 77.

MR. WAITES: No objection.

MR. TAYLOR: Okay.

THE COURT: Okay. Then Defendants' Joint Exhibits 6,
38, 77, 121, 124 and 173 are admitted without shackling you
to —— without prohibiting you from attacking the reliability of
these documents. Not the authenticity, but the reliability.

MR. TAYLOR: And then —-

THE COURT: Plaintiff's Exhibit 13 and 20, admitted
this, for the same reasons —-

MR. TAYLOR: Perfect.

THE COURT: -—— under the same conditions.

MR. TAYLOR: Perfect. Thank you, Your Honor.

MR. BLACKBURN: We have a couple more, Your Honor.
Sorry.

THE COURT: Go ahead.

(Counsel conferring off the record.)
MR. WAITES: Your Honor, at this time —-—- these two

are already in. Plaintiffs offer 74 through 76, Plaintiff's
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Exhibits 74 through 76,
THE COURT:
MR. FERNANDES:

THE COURT:

Plaintiff's Exhibit 265.

Any objection from the Defendants?

No objection, Your Honor.

still

Those exhibits are admitted,
allowing either side to attack their reliability, not their

authenticity.

Now, are we ready to put Dr. Archibald back on the

stand?

MR. BLACKBURN: Then there he is. I was thinking he
might have been missing.
THE COURT: No, he was going to try to come up to the

stand earlier, and I told him just to relax.

MR. BLACKBURN: Did you relax?

THE WITNESS: Yeah.

UNIDENTIFIED SPEAKER: Stop relaxing.
MR. FERNANDES: You can always relax when I'm asking
questions.

THE COURT: I wouldn't try it.

MR. FERNANDES: May we proceed, Your Honor?

THE COURT: Yes, sir.
CROSS-EXAMINATION (Continued)
BY MR. FERNANDES:
Q. I just want to cover two points before we move on, where

we're talking about this 23 parts per thousand, cranes forced

to fly to fresh water. And we were talking about if you were




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Archibald - Cross 136

to design a test, what some of the components of that test
might be. Wouldn't you need to perform a dawn to dusk
observation to see if the cranes get fresh water, and then
return to the salt marsh?

A. If you were just studying that aspect of the biology, you
would have more comprehensive data.

Q. And wouldn't you also want to put a video camera at the

fresh water ponds and record data over 10 to 20-second

intervals?
A. Video cameras get a great deal of information.
Q. And wouldn't you want to obtain data across at least one

full winter at Aransas?

THE COURT: Do you know how much that costs?

MR. FERNANDES: 1It's been done in connection with
some of the feed studies that we're going to get into a little
bit later.

THE COURT: Some of the what?

MR. FERNANDES: Some of the other studies that we're
going to be talking about later on during the trial.

THE WITNESS: The more information you can collect,
the better it 1is.

BY MR. FERNANDES:
Q. Let's move on. Haven't you written a paper on the use of
supplemental feeders?

A. I wrote a paper in the 1970s on supplemental feeding of
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cranes in other countries.

Q. And weren't supplemental feeders placed on the Aransas
Refuge in 1969 to determine if the cranes could be attracted to
feeding stations?

A. As far as I know.

Q. And wasn't the 1969 experimental supplemental feeding
program discontinued for fear of transmission of disease to the
entire population?

A. I'm not certain why it was discontinued.

MR. FERNANDES: Your Honor, this was not on our
witness list, but this is a document we'd like to put in front
of the witness to impeach him. This is an article he wrote on
that very topic, where he said that the supplemental feeder
program was discontinued for fear of transmission of disease.

THE COURT: Why don't you show it to him first.

MR. FERNANDES: Sure.

THE COURT: Is that all right?

THE WITNESS: I'm sorry, I had forgotten.

(Counsel conferring off the record.)

MR. FERNANDES: Is it okay to put it on the screen?

THE COURT: Why don't you show it to him first, to
make sure it's his.

MR. FERNANDES: We'll move along, come back to that.
BY MR. FERNANDES:

Q. In any event, weren't pictures taken of those, from those
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supplemental feeders that were placed on the refuge in the
winter of 2008-20097

THE COURT: Say that again.

MR. FERNANDES: Sure.
BY MR. FERNANDES:
Q. Weren't video cameras taking pictures of the cranes that
were using the supplemental feeders during the winter of
2008-20097
A. I don't know.

THE COURT: So there were supplemental —— I thought
you said it was discontinued in 1979.

MR. FERNANDES: The supplemental feeders were
discontinued in 1969 for fear of transmission of disease.

THE COURT: '69 or '797

MR. FERNANDES: 1969.

THE COURT: Okay.

MR. FERNANDES: And then for the first time since
1969 they were used during the winter of 2008-2009. And then
the following year —--—

THE COURT: How do you know that?

MR. FERNANDES: Because we have 745 pictures from
those feeders, and we have testimony --

THE COURT: A picture is worth what?

MR. FERNANDES: Well, we have the fish documents that

say this hasn't been used for forty years. And then also what
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happened is the following year they did an environmental
assessment. They were not permitted to use supplemental
feeders because the Albuquerque office was concerned about
disease and predation caused by those feeders. And so what T
was going to go into real quickly now is what's already been
admitted, pictures from those feeders, DX 194.

BY MR. FERNANDES:

Q. Before you rendered your, arrived at your opinions in this
case, did you review this photo of one of those feeders?

A. No, I never saw that picture before.

Q. Did you —-—

THE COURT: Where did this come from?

MR. FERNANDES: These all come, these are all —-- Fish
and Wildlife, they had a camera at those feeders, so they could
track the cranes that were going to those feeders. We have, I
think, 700, I think it's 14 photos.

THE COURT: Was that a -- is that a wild hog or —-

MR. FERNANDES: Those are all feral hogs.

THE COURT: Oh, dear.

MR. FERNANDES: Okay.

BY MR. FERNANDES:

Q. Don't those appear to be feral hogs at that feeder?
A. Yeah.
Q. Let's look at 194 and see what else was showing up at that

feeder that winter. Don't those appear to all be sandhill
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cranes, with a few whooping cranes out in the outskirts?
A. Yes.
Q. Let's look at Exhibit 194. Doesn't that appear to be a

white-tailed deer that's —-

A. Yeah.

Q. —— at those feeders? And let's look at the last one, and
you've got to look really good. One of the lawyers on our
team's daughter had to find this one. That's a raccoon over

there showing up at the feeders as well. Right?

THE COURT: Oh, they show up everywhere there's food.
BY MR. FERNANDES:
Q. Isn't it possible, sir, that Mr. Stehn's use of
supplemental feeders during the winter of '08-'09 may have
exposed the cranes to an increased risk of disease and
predation?
A. Very slight, if any.
0. Okay. And first of all, let's talk about predation.
Don't you agree that when the cranes go to the uplands, it
increases the risk of predation?

THE COURT: If, when the cranes go to the uplands?

MR. FERNANDES: Yeah, uplands.

THE COURT: Like if they're going for fresh water at
a high salinity time?

MR. FERNANDES: Well, what they do is they have the

salt marsh and then the uplands, and the uplands they go to
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because Fish and Wildlife does prescribed burns, to attract
them, because it creates feeding events for them. They also go
to the uplands to eat, water out of those fresh water ponds,
and so they're observed in the uplands all the time. And so
the question is whether or not those supplemental feeders may
have induced the cranes to go to the uplands during the winter
of '08-'09. Ard then —-

THE WITNESS: Okay. My opinion on this is, depends
on where the supplemental feeder is placed. As you'll see,
it's placed in a very open area. Whooping cranes typically do
not like to go near trees, bushes. They like to be in the wide
open area like this. So it depends on where the supplemental
feeder was placed. And to me, that looks like a very safe
site.

BY MR. FERNANDES:

Q. Did you know that supplemental feeder was, they were
placed right next to the fresh water ponds?

A. Yes.

Q. So then to the extent that the cranes are going to the
uplands, do you believe then that they're in a very safe place

and not subject to predation?

A. I think cranes are always subject to predation, even when
they're out on the big marshes. There are alligators. If they
go near the edges of the marshes, there could be bobcats. It's

a natural part of their biology to sometimes go to upland
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areas, particularly after a burn, which makes the area even
more open, and it's easier for them to see predators.
Q. Is it also your opinion then, to the extent that the
cranes go to the unburned uplands, that the increase —-
that that increases the risk of predation?
A. Depends if the vegetation is knocked down, as it is in
this picture.
Q. Now, aren't you the longest serving member of the Recovery
Team?

THE COURT: What?

MR. FERNANDES: The longest serving member --

THE COURT: Oh.

MR. FERNANDES: —-— of the Recovery Team.

THE WITNESS: Yes.
BY MR. FERNANDES:
Q. And so let's talk about what was done in the old days to
determine crane population and document mortalities. I'm not
suggesting you're old when I say "the old days." Okay? Let's
talk about —

THE COURT: You're getting very dangerous here.
BY MR. FERNANDES:
Q. How were aerial surveys conducted —-- let's talk about how
aerial surveys were conducted between 1977 and 1988. Are you
with me?

A. Uh-huh.
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Q. All right. Let's pull it up. First, between 1977 and
1988, weren't color bands placed on all of the juvenile
whooping cranes in Canada-?

A. Yes.

Q. Okay. And as of 1988, didn't approximately 59 percent —--—

THE COURT: What's the exhibit number there?

MR. FERNANDES: This is just a demonstrative aid that
we —— both sides agreed that each side could use demonstrative
aids.

THE (QURT: Any, any aid like that needs to be an
exhibit —--

MR. FERNANDES: Okay.

THE COURT: -- if you're showing it.

MR. FERNANDES: Okay.

THE COURT: So it's okay with me if you want to mark
it, and if there's no objection, I'll admit it.

MR. BLACKBURN: I'll be happy, Your Honor, for him to
mark it and admit it.

MR. FERNANDES: Thank you, Counsel.

THE COURT: Go ahead. Why don't you —- do you have
somebody on your team to do that?

MR. FERNANDES: Why don't we just do the next one and
get that admitted.

THE COURT: Can you print that out? Do you need to

print it out? Is that the problem?
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MR. FERNANDES: No, that won't be a problem.
(Counsel conferring off the record.)
MR. BLACKBURN: Could we see, could we have printouts
of what you —-—
MR. FERNANDES: Yeah. Counsel, the only reason we
didn't provide them before was because of the agreement, so
we'll give you copies of everything.

MR. BLACKBURN: I understand. We just haven't seen

them and —-

MR. FERNANDES: Yeah, we're going to give you all of
them.

MR. BLACKBURN: -- kind of making decisions here on
the fly.

MR. FERNANDES: Well, I -—-—

THE COURT: Okay. Just remember that for the future.
If I'm going to see anything by way of an exhibit,
demonstrative or otherwise, I need it to be offered.

MR. FERNANDES: Okay.

(Counsel conferring off the record.)

MR. FERNANDES: All right. What exhibit number are
we up to?

THE COURT: Do you need it to be printed out? Can
you print that out?

MR. TAYLOR: Is there a printer that we could connect

to here?
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THE COURT: Can you hook that up to a printer? Let's
get —— let's get some Systems people up here and see if we can
shortcut that.

(Counsel conferring off the record.)

THE COURT: Mr. Fernandes, I just need to look at
those after the thing. You see what I mean?

MR. FERNANDES: I appreciate it. And I apologize.

THE COURT: 1It's such a beautiful exhibit.

MR. FERNANDES: We should have -- when we initially
had the pretrial Thursday, we were going to try to raise a lot
of these issues, and then, so it kind of snowballed when we're
here in trial on the same day today.

THE COURT: I see what you mean.

MR. FERNANDES: Yeah.

THE COURT: We should have done a pretrial.

MR. FERNANDES: And so we were going to try to clean
up these issues of the —-

THE COURT: That's my fault.

MR. FERNANDES: And then say, subject to the Court's
approval.

THE COURT: I'll give you each an extra five minutes
because of it.

MR. FERNANDES: I wish Mr. Blackburn was up here
right now.

MR. BLACKBURN: Mr. Blackburn's glad he's not.
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THE COURT: Can you put that back up?

MR. BLACKBURN: Your Honor, may I —-— I hate to
complicate this, but we haven't seen any of these, and —-

THE COURT: Okay. You need to show them.

Whatever —-
(Counsel conferring off the record.)

MR. FERNANDES: I think we can resolve this. I
forgot, we have boards of these. I think we can show them to
Counsel through the board.

THE COURT: Do you have —— let's see. Do you have
any memory sticks with you?

UNIDENTIFIED SPEAKER: Yes. Yes, we do.

THE COURT: Why don't you print all those off on a

memory stick, and we'll get, I mean, put them on a memory stick

and then I'll put them on a printer. She's got it. I set an
extra table up for y'all, too.

UNIDENTIFTIED SPEAKER: Thank you, Your Honor.

THE COURT: If you want to put people on it.

(Counsel conferring off the record.)

MR. BLACKBURN: Your Honor, we have never seen this
set of exhibits. I was trying to be somewhat —-

THE COURT: I don't think a telephone call is going

to do it.

MR. FERNANDES: Because we hadn't intended to make it

an exhibit.
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THE COURT: Okay.

MR. FERNANDES: We had reached an agreement that we
both could use demonstrative aids, and we were going to try to
use demonstrative aids to speed up the trial.

MR. BLACKBURN: But now we're talking about admitting
it into evidence, and that's a whole different thing.

MR. FERNANDES: I understand.

MR. BLACKBURN: So —-— I think we're going to —- are
we back on the record?

THE COURT: We're on the record.

MR. BLACKBURN: I think we would at least right now
object to this set of aerial —-- these, the exhibits that we've
never seen before that are being marked and circulated, at
least looking at one. I can represent that there's information
here that I don't know if it's accurate or not accurate.

THE COURT: 1It's granted.

MR. BLACKBURN: Thank you.

THE COURT: I'll give you leave, but I hesitate to
say we can take it up tomorrow after you've looked at them or
looked at, you know, compare them with your experts, but
they're not going to be applicable to Dr. Archibald, because
he's going to be gone as of today.

MR. BLACKBURN: And I, you know, again, Your Honor,
we'll try to work with Counsel to do these, but if they're

exhibits, I'm concerned.
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THE COURT: What you can do is talk about
hypotheticals. I don't need to tell you how to try your case,
but --

MR. FERNANDES: Well, every single fact in there we
can just prove up. That's why we were going to use it as a
summary document and that's how we could proceed. Every fact
in that document we could prove up through the prior testimony.
BY MR. FERNANDES:

0. So let's start again and make sure, I may have asked this
question already. As of 1988, didn't approximately 59 percent
of the whooping cranes have color bands?

A Yes.

Q. And second, on or before 1986, weren't radio tracking
devices placed on eight of the cranes?

A. Yes.

Q. And third, weren't low passes being made during aerial
surveys to try the read those color bands?

A. Yes.

Q. And fourth, weren't locations of color marked whooping
cranes recorded on maps-?

A. Yes.

Q. And fifth, weren't color bands also being observed on the
ground by using boats and vehicles?

A. Yes.

Q. And finally, weren't weekly surveys being used to read
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those color bands?

A. Do you mean from aircraft?

Q. Yes.

A. Yes.

Q. And weren't color bands being used during that period of

time to detect probable mortality at Aransas?
A. Yes.
Q. And don't you agree that color bands helped assess
mortality on the wintering grounds at Aransas?
A. Yes.
Q. And weren't radio devices also being used to detect
probable mortality at Aransas?
A. Yes.

THE COURT: And we're talking '77 through '887?

MR. FERNANDES: Yes, Your Honor.
BY MR. FERNANDES:
0. Now, let's talk about, you talked a little bit on your
direct examination of what was, what was learned from putting
these color bands on the cranes and what was learned from
putting these radio tracking devices on the cranes. Wasn't one
of the things —-- take a step back. One of your opinions in
this case, is it not, 1is that site tenacity is so profound that
the whooping cranes will not abandon their territory, even with
acute food shortages?

A. I know that the tenacity of the cranes to their territory
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deteriorates if the food source disappears from their
territory.
Q. But through those color bands, didn't you learn that
although the family groups usually remain in their territory,
they occasionally make unsuspected movements to other areas?
A. Especially to fresh water drinking areas.
Q. And didn't you learn through those color bands that
sometimes the cranes left their territories for days, weeks,
and sometimes months at a time?
A. You'll have to check with Mr. Stehn.
Q. Well, did you look at that before you arrived at your
opinion in this case that those aerial surveys were reliable?
A. I believe that all of his aerial surveys were reliable
over these many years.
Q. Wasn't another thing that was learned from those color
bands that as the spring approaches, the whooping cranes
increased their forays outside of their territories?

THE COURT: As the what?

MR. FERNANDES: As the spring approaches —-—

THE COURT: Thank you.

BY MR. FERNANDES:

Q. —— the cranes increase their forays outside of their
territories.
A. I'm not sure of that.

0. And don't we know that during the winter of 2008-2009, the
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cranes were induced to leave their territories by the Fish and
Wildlife Service prescribed burns in the uplands?

A. We know that cranes are attracted to burn areas, and I
don't think they intentionally meant to attract the cranes from
their territories, and there are various reasons for burning,
quite aside from cranes, to maintain the natural grassland, oak
savanna ecosystems.

Q. Don't the cranes use the uplands every year, as part of
their normal behavior?

A. You'll have to ask Mr. Stehn. I'm not sure.

0. Didn't Mr. Stehn specifically tell you, during the winter
of 2008-2009, that crane families were leaving their
territories for periods of time and then returning to their
territories?

A. I believe he said that.

Q. Let's talk about another one of your opinions. Isn't it
one of your opinions that the lone juveniles are likely to face
almost certain death if they are separated from their parents?
A. It's highly probable.

0. But as a result of those color bands, didn't we learn that
juveniles that were separated over 200 miles from their parents
survived the entire winter?

A. Occasionally in biological systems, you'll have everything
happen. It's what happens most of the time that's significant.

We call this a normal distribution. We have had cases where a
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juvenile will become lost during migration, join sandhill
cranes, move into agricultural fields where they're feeding and
survive. It's an unusual event, but it has happened. The
usual event is for the chicks to remain with their parents on
their territories.
Q. Now, have you read Mr. Stehn's aerial survey reports to
arrive at your opinions in this case?
A. Partly.
Q. And don't those reports, don't those winter reports report
from time to time juveniles leaving their parents, joining the
subadults for days and months at a time, and then returning to
the parents?
A. I don't recall that.
Q. In prior years, from those reports you've read, hasn't
Mr. Stehn reported juveniles going to the uplands alone for
hours at a time, and then rejoining their parents in the
territories?

THE COURT: Would you restate that again, please?

MR. FERNANDES: Sure.
BY MR. FERNANDES:
Q. In prior years, hasn't Mr. Stehn reported juveniles going
to the uplands alone, for hours at a time, and then rejoining
their parents in their territories?
A. I know that he has reported juveniles leaving their

parents, and if he observes the parents twice on two different
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occasions separated by a period of time and the juvenile has

not returned, he considers that bird dead.

Q. Let's look at —--

A. But —-

Q. I'm sorry. I apologize.

A. —— I can't recall if he mentioned juveniles on their own

going into the uplands.
Q. And I apologize.

MR. FERNANDES: Is 171 in? 1697
BY MR. FERNANDES:
Q. Let's talk about the winter of '08-'09, how aerial surveys
were conducted that year, the winter in question. Didn't
Mr. Stehn estimate the flock size at 270 cranes during the
winter of 2008-20097

THE COURT: How much?

MR. FERNANDES: 270 cranes.

THE WITNESS: At the beginning of the winter, yes.
BY MR. FERNANDES:
Q. And at most, didn't approximately only 6 percent of the

cranes have color bands by the time we got to the winter of

2008-20097

A. I'm not sure what percentage had them.

Q. Let's look at Exhibit 6, Page 33. First, let's go to Page
6, the front page. You have reviewed, have you not,

Mr. Stehn's Whooping Crane Recovery Plan for October 20097
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A. Yes.

0. And you did review that in connection with arriving at
your opinions in this case, did you not?

A. Yes.

Q. Now, let's go to Page 33, please. Do you see there where
it says, "At most 16 cranes were a color motte (phonetic)

representing 6.5 percent of the population in the spring of

2009 —-

A. Yes.

Q. Do you have any reason to doubt that figure?

A. No.

Q. And isn't it true that during the winter of 2008-2009,

none of the cranes had radio devices?

A. As far as I know.

Q. And weren't low passes to read those color bands largely
abandoned, because there were so few bands on those cranes?

A. The reason for flying low during the intensive banding
period was to answer questions about the biology of whooping
cranes, which were formerly unknown. That was the reason for
the color banding. What age do they breed, do they stick with
the same mate, do they maintain the same territory, how long do
they live. So during that study, very intensive observations
were made of the marked birds, and research papers were written
answering those questions.

As the banding stopped and as fewer banded birds appeared
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each winter, the intensity of that research tapered off as
well, and there was not the emphasis placed on identification
of the birds, as there had been during the intensive banding
period.
Q. Let me try it again. During the winter of 2008-2009,
weren't low passes to read those color bands largely abandoned
because there were so few color bands on the cranes?
A. Probably.

MR. FERNANDES: 123 is in? Is 123 in?

THE COURT: No. Do you want to offer it?

MR. FERNANDES: I'll go on.
BY MR. FERNANDES:
Q. Weren't attempts to read those bands from the ground by
using spotting scopes largely abandoned during the winter of

2008-2009 because there were so few bands, color bands on those

cranes?
A. You'll have to ask Mr. Stehn.
Q. And during the winter —-

THE COURT: Spotting scopes? Say that again.

MR. FERNANDES: I'm sorry. I said, "Weren't there
attempts to read those color bands from those ground
observations" -—-

THE COURT: Okay.

MR. FERNANDES: —-- "on the boats and in the vehicles

largely abandoned during the winter of '08-'09, because there
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were so few bands on the cranes?"

THE COURT: Okay.
BY MR. FERNANDES:
0. And during the winter of 2008-2009, instead of weekly
flights, like we had from '77 to 1988, wasn't Mr. Stehn doing
aerial surveys every two weeks?
A. Yes.
Q. And by his own admission, did Mr. Stehn admit that out of
the twelve aerial surveys that he did during the winter of
2008-2009, he only considered six of them to be reliable?
A. I believe he had problems with the weather, and I don't
know what the other factors were, but some of them he, he
wasn't sure of the counts, and he was perfectly open to

admitting that, that he had environmental problems doing the

counts.

0. Well, that's ——

A. But he had a number of what he considered to be accurate
counts.

Q. Let's go back and look at the, Mr. Stehn's report,

Defendants' Exhibit 6 that we talked about before, the '08-'09
report, specifically Page 22. He lists, Mr. Stehn lists, does
he not -- well, if you look at the top paragraph, "Data are
omitted from flights when only a partial census was made or
when cranes were still arriving or departing into migration."

And doesn't he then list the six aerial surveys from the winter
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of '08-'09 that he considered to be reliable?

A. Yes.

Q. So during the winter of 2008-2009, wasn't Mr. Stehn trying
to determine mortality largely without the use of color bands,

radio transmitters and ground observations of those color

bands?
A. Mr. Stehn made every effort to find dead birds through his
aerial surveys, ground surveys. And because very few birds

were banded, he did not have a specific mission to find banded
birds. And none of the birds were radio marked because that
study had been discontinued.
Q. But my question was, is during the winter of 2008-2009,
wasn't Mr. Stehn attempting to determine crane mortality by
conducting aerial surveys —-— I'm sorry —— without the use of
color bands, largely without the use of color bands, there were
no radio transmitters, and largely without the use of ground
observations of those color bands?

THE COURT: I think he said yes.

THE WITNESS: Yes.

MR. FERNANDES: I'm not sure —-

THE COURT: That's my understanding.

THE WITNESS: Yeah.

MR. FERNANDES: Okay. I missed it. I'm sorry.

THE COURT: Because there was almost no banding, very

few bands, birds were banded —-
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MR. FERNANDES: Yeah.

THE COURT: —- so there's no use observing for them
if they're not there.
BY MR. FERNANDES:
0. And during the winter of —-- let's talk about Mr. Stehn's
methodology for presuming mortality during the winter of
2008-2009. Are you with me?
A. Gotcha.
0. When Mr. Stehn flew over crane territory and saw an adult
pair but no juvenile, didn't he assume the Jjuvenile crane was
dead?
A. If he did that survey again at a later time and the
juvenile was still missing and he couldn't find a juvenile
missing somewhere, he assumed that that bird was dead.
Q. For example, let's go back to his report on Page 25, DX
Exhibit 6. If you look, for example, at the top, this is a
table in Mr. Stehn's '08-'09 report, and it says, does it not,

"Chronology of whooping crane mortality during 2008-2009

winter." Do you see that?

A. Yes.

Q. And then if you go down to that February 11lth, do you see
he's describing his —-- he says, "A solitary juvenile, from an

unknown family, on south end of San Jose Island, was last
sighted on January 29th census at a dugout." Do you see that?

A. Yes.
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Q. And so the, that juvenile had been sighted on January
29th, and because it wasn't sighted on February 1lth, wasn't
that juvenile presumed to be dead?
A. I don't know what Jjuvenile that was or what the
circumstances were of —— if the birds were not marked, there
would be no way of telling what juvenile that was.
Q. In your expert report, don't you specifically say that
many lone chicks were found without their parents during the
winter of 2008-20097
A. Yes.
Q. And it's not a viable methodology, is it, to assume that
every time you see a lone juvenile that the juvenile died?
A. Un ——
Q. I'm sorry, let me rephrase, please. It's not —— I'm
sorry. Withdraw the question.

MR. BLACKBURN: I think that mischaracterizes his
testimony.

MR. FERNANDES: I'll withdraw the question.
BY MR. FERNANDES:
Q. It's not a viable methodology, is it, to assume that every
time you see a lone juvenile that the adult crane has died?
A. No.
Q. Let's talk about the changes that were made following the
winter of 2008-2009. Following the winter of 2008-2009, wasn't

a decision made to attempt to place 60 radio transmitters on
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the cranes over three years at both Aransas and Wood Buffalo?
A. Yes.
Q. And haven't approximately 22 telemetry devices been placed
on the cranes since the winter of 2008-20097
A. Yes.
Q. And that during the past two winters, haven't those radio
devices been used to help detect mortality at Aransas?
A. Yes.

MR. FERNANDES: Is 126 in?

UNIDENTIFTIED SPEAKER: Yes.
BY MR. FERNANDES:
Q. Let's ——

MR. FERNANDES: Is 38 in?

THE COURT: Yes.

UNIDENTIFIED SPEAKER: Yes.
BY MR. FERNANDES:
Q. Okay. Let's look at Exhibit 38, please. This is the
whooping crane recovery activities report for '08-'09. Did you
review this document in connection with arriving at your
opinions in this case?
A. Yes.
Q. Let's turn to Page 17. And on Page 17, it says, does it
not, "Plans call for capturing, doing health screening, and
placing bands, GPS, PTITS and conventional VH transmitters on 60

birds over three years at both Aransas and Wood Buffalo."
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Correct?

A. Yes.

Q. And so today, isn't -- aren't attempts being made to
conduct health screening on those cranes?

A. Yes. Whenever cranes are captured, blood samples, cloacal
swabs and throat swabs are taken to do a variety of tests to
see what diseases are out there.

Q. During the winter of 2008-2009, were there any health
studies done to determine the health of the cranes?

A. Just observations.

Q. During the winter of 2008-2009, to your knowledge, did
anybody call up the National Wildlife Health Center and ask a
member of the response team to go to Aransas to check on the
condition of the cranes?

A. I don't know the answer to that, but I'm sure that the
birds that were found dead were sent there for necropsy.

Q. To your knowledge, were any blood samples taken during the

winter of 2008-2009?

A. Birds weren't captured.
Q. Now, you've been a member, as we say, of the Recovery Team
for a number of years. Isn't the standard approach for

determining mortality placing bands on cranes, which are
followed through time to determine their fates?
A. That's one way.

Q. Let's talk a little bit about the events following the
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winter of '08-'09. Didn't Mr. Stehn report that there were 247
whooping cranes as of April of '09, after that winter?

A. Yes.

Q. And in your expert report, and I think in your testimony a
minute ago, you said that in a typical year, there's an 8

percent mortality rate from April to November of any given

year.
A. Yes.
Q. So in a typical year, wouldn't you expect —-- 247 are there

by April, in a typical year, wouldn't you expect 20 cranes to

have died following the winter of 2008-20097?

A. It was probable.

Q. This wasn't your typical year, based upon the average
mortality —-—

A. Right.

Q. —— over a number of years?

A. And some had high mortalities and some had almost zero
mortalities. So there's variation. That's an average number.
0. And if we are to believe Mr. Stehn's numbers, didn't only

five cranes die between April 2009 and November of 200972

A. Yes.

Q. And isn't that the lowest mortality in the past 21 years?
A. I can't recall what the mortality for each of those years
was.

Q. And so let's Jjust take a step back. The winter of
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2007-2008, I think you gave as a good year, right, on the —-
there was no crane mortalities while wintering at Aransas.
Correct? '07-'08.

A. I believe not, but —-—

Q. And then if we're to believe Mr. Stehn's numbers,
following this good year, when no cranes die at Aransas, 34
cranes died between the time they left in April and the time
they arrived the following year. Correct?

A. Yes.

Q. And then if we are to believe Mr. Stehn's numbers,
following the worst year ever at Aransas, when there's 23

mortalities, they migrate back to Canada, and we have the

lowest mortality rate in 21 years. Correct?

A. I'll have to check the numbers of the mortality in other
years. I can't remember what they were.

Q. Doesn't that cause you at least to pause and say maybe

something's wrong going on here?
A. Well, we were delighted that the mortality was low,

because we were expecting a much greater hit.

Q. And then in October of 2009, didn't Mr. Stehn predict that

there would be 247 cranes at Aransas that winter?

A. Would you repeat that?

0. Sure. In October of 2009, when Mr. Stehn did his annual
report, did he or did he not predict or anticipate that 247

cranes would arrive at Aransas for the winter of 2009-20107?
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A. Yes, I believe that's correct.
Q. And didn't 17 additional cranes arrive that were not

expected? And every single one of them were white plumaged

adults?
A. Yes.
Q. So let's think back about this missing equals dead.

Seventeen Jjuveniles, if we are to believe these numbers, die in

Aransas during the winter of '08-'09. Correct?
A. Sixteen.
Q. Now, given the life cycle of cranes, those juveniles the

following year would be white plumaged adults, would they not?
A. Yes.

Q. And so the next year, lo and behold, 17 white plumaged
adults show up that aren't expected. Correct?

A. There was low mortality from the time they left until they
returned. That's our belief.

Q. Isn't it true that all 16 juveniles that were missing and

presumed dead during the winter of '08-'09 didn't have color

bands?
A. They didn't.
0. So we can't tell, can we, whether the 17 white plumaged

adults that returned during the winter of '09-'10 included some
or all of the 17 juveniles that were presumed to be dead during
the winter of '08-'009.

A. The birds weren't banded.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Archibald - Cross 165

Q. Now, do you understand that TAP has been identified —-- TAP

has identified the International Crane Foundation as one of its

members?
A. Yes.
Q. Oh, before we do this, let me ask you one other thing. We

were discussing this morning about what is the mortality rate
while at Aransas, and you said 8 percent. And then I think in

response to one of the Judge's questions —-—

A. It's ——

Q. —-— about what is the -—- I'm sorry.

A. It's 8 percent from the time they leave until they return.
Q. I stand to be corrected. And then what I want to focus in

on 1s what is the mortality rate at Aransas typically wversus
the mortality rate while they're migrating. Are you with me?
A. Yes.

Q. Let's go back and look at the March 2007 Recovery Plan,
please. Specifically, Page 4, please. Could you pull up that
bottom paragraph? Now, this is what you usually see on
average. Right? And that is mortality during April through

November was five times greater than mortality on the wintering

grounds. Correct?
A. Yes.
Q. So 1if I'm following this, if I look at mortality while

they're migrating, if I divide by five, that should tell me, on

an average year, what sort of mortality I'm going to have at




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Archibald - Cross 166

Aransas. Right?

A. Yeah.

Q. Now, if you believe Mr. Stehn's numbers in this case, 34
whooping cranes died before they even got to Aransas that year.
Correct?

A. If you calculate from that number. But I want to stress
to you that there's tremendous variation in these survival
rates per year. Some years will have less, some years will
have very few.

Q. What I'm trying to get at is, there's a great year at
Aransas, no cranes die, and between that April and that
November, 34 died before we even get to the winter of '08-'09.
Correct?

A. Yes.

Q. Have you done anything to determine what, if any, impact
or what, if any, carryover effect the death of 34 cranes, how
that may have impacted alleged mortalities at Aransas during
the winter of '08-'097?

A. I don't think it would, from my opinion, it wouldn't have
any impact. If the birds are dead before they got there, it's
not going to affect the birds that made it.

Q. Isn't the 34 mortalities during the migratory period
preceding the winter of '08-'09 the largest mortality ever
during a migratory period?

A. I'll have to check the figures.
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Q. Isn't it also true that the International Crane Foundation
has not suffered any economic harm from the alleged deaths of
23 cranes during the winter of '08-'09?

A. I'm sure we have not.

MR. FERNANDES: Your Honor, we pass the witness.

THE COURT: Thank you. Any further questions?

MR. BLACKBURN: Excuse me, Your Honor. Are other
Defendants going to be offered the chance to cross? Or are you
going to limit it to one?

MR. WILLIS: Your Honor, if I might address that, if
it was okay with the Court, Mr. Fernandes and I just have a
division of labor basically so we could try to move this along
as quickly as possible throughout the trial on all the
witnesses.

THE COURT: Thank you very much.

MR. WILLIS: Yes, Your Honor.

THE COURT: So you're just incorporating his
questions —-—

MR. WILLIS: Yes, please.

THE COURT: —-—- as your own? You can do that. And
now, 1is this gentleman released for good?

MR. BLACKBURN: May I ask a couple of gquestions on
redirect?

THE COURT: Oh, absolutely.

MR. BLACKBURN: I Jjust wanted to make sure. I wasn't
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quite sure how they were handling that, so I wanted to ask.
REDIRECT EXAMINATION
BY MR. BLACKBURN:
Q. A couple of things, Dr. Archibald. First, this whole
question of variability of deaths in different parts of the, of
the year and during different parts of the life stage in the
year of a crane. Do you expect to see tremendous variability?
And if so, why?
A. Yes. If you just look at the data of the number of birds
that die in migration, you'll see that some years there are
very few, and some years there are many. And the Recovery Team
was very concerned about losses of birds during migration,
particularly since so many wind farms are going up along the
migration route.

That was the reason we initiated this aggressive radio
telemetry, satellite radio telemetry study of birds in recent
years, because our —- as a Recovery Team, our main concern was
that, although the whooping cranes migrate in small groups, are
there areas of that huge migration corridor where they come
more often? And then we could advise people that want to put
up wind farms or local governments that it might be not a good
idea to put them in such-and-such place. That was a reason for
it, for that study.

And then to answer your question, yeah, there's tremendous

variability in this mortality, and we don't understand it. And
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doing these studies helps us get a handle on it.

Q. And —-

A. Because we could determine, by having satellite radios on
the birds, exactly where they died. We can find them. We know
we can go and find the carcass.

Q. Now, I'm trying to remember, early on Mr. Fernandes showed
you a study from the work that was done by the Recovery Team,
or at least a statement by the Recovery Team albout the number
of carcasses that have been recovered over a period of time
where there was about, I think, 178 deaths. And if I recall,
was that 9? Was that the number? Do you recall?

A. A very low number. I think it was 9.

Q. And so I was going to ask, I mean, am I clear that that
was out of a reported loss of 178 birds, only 9 carcasses were
found and were able to be analyzed?

A. Right.

Q. So to find 4 carcasses when 23 are reported to be missing,
or presumed to be dead, is that a high recovery incidence for
carcass recovery?

A. I think that's rather normal, considering the size of the
area and the infrequency of aerial observations. A bird would
be taken by a predator and hauled off into the bushes, and
you'd never see the carcass.

Q. Now, in your testimony, I think you used a difference,

you've contrasted direct versus indirect causes of mortality.
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Could you explain what you meant by that?

A. The direct cause of mortality would be a specific disease
or incident. The indirect cause would be a weakening of the
bird to make them more vulnerable to those incidents.

0. And I think you also used the term "circumstantial." Do
you mean the indirect and circumstantial in the same way, or do

you see that as different?

A. I don't understand the use of "circumstantial" that I
used.
Q. Well, I may have misunderstood you, so —— but in terms of

the cause of death, you believe there is both direct and
indirect causes of death?

A. Yes, definitely.

0. And in the case of malnourishment, do you consider
malnourishment to be a direct or an indirect source of
mortality?

A. In the majority of cases, it would be the indirect, and
then it would make them more susceptible to a predator kill or
to some residual disease that they might be carrying.

Q. Now, with regard to banding cranes, is there any risk
that's associated with banding of birds?

A. Yes, there is. During the years that the whooping cranes
were banded at Wood Buffalo National Park, researchers were
dropped by helicopter or placed by helicopter to run down the

birds. And I think there was a .05 percent mortality, and we
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call this "capture myopathy." Through the stress of that
event, the bird just died in the hands of the researchers or
shortly thereafter. So whenever you capture wild animals,
there is a danger of losing one.

0. Sir, in terms of the decision to drop the banding, was the
decision to drop the banding basically a risk-benefit type of
analysis and the information had been collected?

A. Actually, some members of the Whooping Crane Recovery
Team, particularly the American members, wanted to continue the
banding. But our Canadian colleagues decided that this
intensive banding has gone on now for 12 or 14 years, I forget,
and a few birds have died. We've answered the questions we
wanted to answer, and we're not going to do any more banding,
for a period.

Then the wind machine, wind farm threat was lifting its
head, and that was one of the major reasons that we wanted to
get more data on the movements of the birds and the causes of
mortality. Because we Jjust had such a derth of data from the
time they leave the breeding grounds until they reach Aransas.
Q. Did the loss of 23 birds surprise the Recovery Team for
the period of 2008-2009? And if so, you know, could you
explain that?

A. It was a great shock. We knew that there were problems
that winter, because Tom was giving us regular reports. So

yeah, it was sad news.
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Q. And then finally, one of my colleagues has pointed out,
you used the term "subadult." And could you explain what a
subadult is?

A. When that bird is with its parents, we call it a juvenile.
So we call them juveniles, up until the time they migrate in
the spring. Actually, they're still called juveniles when they
get back to the breeding grounds, and they're sometimes driven
off by the adults.

Then they join up with other juveniles. They now have
attained their white plumage, but the reproductive hormones
have not struck. They go around in small groups and are quite
nomadic. We call these subadult birds. And on the wintering
grounds, we can see flocks of subadult birds.

If an adult crane loses a mate, it will sometimes Jjoin the
subadult birds and find a mate and then go back to its
territory. We have some evidence of that. But by and large,
these are younger birds, age one, two, and possibly a few of
the older birds.

MR. BLACKBURN: I pass the witness, Your Honor.
THE COURT: Thank you.
MR. FERNANDES: I have just one thing. Could you
give me Defendants' Exhibit 77, Page 6.
RECROSS-EXAMINATION
BY MR. FERNANDES:

Q. I'd like to talk about the population counts. Let's talk
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about the population counts for the cranes. And this is one of
the Plaintiff's exhibits. Could you pull up the right side so
we can really look at these numbers?

MR. BLACKBURN: 1It's not one of our exhibits for this
trial.

MR. FERNANDES: Is it DX?

UNIDENTIFIED SPEAKER: It's 77, Defendants' Exhibit
77. It's already admitted.

MR. FERNANDES: I'm sorry.

MR. BLACKBURN: I'm just —-—

MR. FERNANDES: I apologize. It's Defendants'
Exhibit 77.

BY MR. FERNANDES:

Q. Now, first of all, what's being depicted here are
population count numbers. Correct?

A. Yes.

Q. Based upon aerial surveys?

A. Yes.

Q. And if you go back and show from 1940 on, every single

number on this chart from 1940 all the way to 2008, what we
have here is peak population numbers. Correct? Prior to that
last number.

A. They're the numbers that happened that year.

Q. Okay. Now, let's look at, pull up the right side again.

So, if I'm following this, what this is is Mr. Stehn makes a
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number of flights, and he determines a peak population number

for the year. For example, in 2008-2009, the peak population

number was 270. Correct?
A. Yes.
Q. And every single figure on this visual, from 1940 until

the end, that last number, is a peak population number. Right?
A. Yes.

Q. Except that number 247. Right? That's not a peak
population number. Wasn't the actual peak population in the
year 2009 26472

A. Yeah, I'm confused about that.

Q. In other words, the peak populations, didn't they go from

270 to 264 to 283, and now we're expecting over 300 this

winter?
A. I believe so.
Q. And so to try to —-— when you put 247 there, which is an

end-of-the-winter number, which is not anywhere else in that
visual —-

MR. BLACKBURN: Your Honor, I'm going to object at
this point. He said, "When you put this there." This is not
an exhibit by Dr. Archibald.

MR. FERNANDES: I'll withdraw the question.

THE COURT: Okay.

MR. BLACKBURN: And the graph ends in April '09.

THE COURT: Okay.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Archibald - Recross 175

BY MR. FERNANDES:
Q. Now, in any event, if you put the actual peak number

there, 264, then it shows that the difference between

year—-to-year crane mortality is not 23. It's 6, isn't it?

A. Yes.

Q. And then the next year, it goes up to 283, and this year
we're expecting in excess of 300. Right?

A. Yeah.

MR. FERNANDES: Pass the witness.

THE WITNESS: Um —-- am I allowed to make a comment?

THE COURT: Go ahead.

THE WITNESS: Could you put the whole graph up?

MR. FERNANDES: Sure.

THE WITNESS: I just wanted to look at it. I Jjust
wanted to make a point. If you look back to 1950, or 19, say,
late '"40s to mid '50s, that was the period of the great drought
in Texas. And there is very, very —-- the population stayed at
34 or 33 birds. It was a very, very critical time. And then
after that, the water conditions became better and the
population started to increase.

MR. FERNANDES: No further questions, Your Honor.

MR. WILLIS: Your Honor, before you release
Dr. Archibald, I'm sorry for my paranoia, but I want to clarify
what we discussed briefly earlier, because this came up in a

motion that the State filed prior to trial, and then there was
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purposes,

a reply filed by TAP regarding a joinder the State filed in one

of GBRA's objections.

THE COURT: Oh, I didn't have any problem with —-

you're joint.

MR. WILLIS: Thank you very much.
THE COURT: Thank you.
MR. WILLIS: And for, just for the record, for any

any evidence that the, that any of the Defendants

offer on behalf of all the Defendants as against TAP's case,
and the same thing if the Court is okay with this, one
objection is good for all the Defendants in this case, so we

can move along?

MR. BLACKBURN: Fine with me, Your Honor.
THE COURT: That's fine.
MR. WILLIS: Sorry to bother the Court with that.

THE COURT: No problem. You can't bother me. I can

probably bother you, but not the other way around.

MR. WILLIS: As long as I'm seated.

THE COURT: Are we finished with Dr. Archibald?
MR. BLACKBURN: Yes, Your Honor.

THE COURT: He's excused for all purposes?

MR. FERNANDES: Yes, Your Honor.

THE COURT: Thank you very much. I enjoyed meeting

Have a good trip to North Korea.

MR. BLACKBURN: Would you like me to call my next
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witness, Your Honor?
THE COURT: Yes, sir.
MR. BLACKBURN: Dr. Ronald Sass, please.
(Witness sworn.)

MR. BLACKBURN: And Your Honor, I think we failed to
offer one additional exhibit of Dr. Sass', Exhibit, Plaintiff's
Exhibit 266. I believe it is unopposed, but I would ask.

MR. TAYLOR: No objection.

THE COURT: 266 1is admitted, Plaintiff's Exhibit. Go
ahead.

RONALD SASS, PLAINTIFF'S WITNESS NO. 2, SWORN

DIRECT EXAMINATION
BY MR. BLACKBURN:
Q. For the Judge, would you state your name, please?
A. Ronald Sass.

0. Would you spell that?

A. S—-A double S.

Q. And where do you reside, Dr. Sass?

A. Houston, Texas.

Q. And what 1is your current position that you hold?

A. I'm emeritus professor at Rice University and a fellow of

the Baker Institute.

Q. What's the Baker Institute?
A. The Baker Institute is the institute of public policy at
Rice.
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Q. We might just slow down Jjust a little bit.

A. Yes, sir.

Q. Get the adrenaline going. Have you prepared a resumé?
A. Yes, I have.

Q. And —-

THE COURT: The Baker Institute, who is that named
after, Baker?

THE WITNESS: Pardon?

THE COURT: What Baker is that?

THE WITNESS: It's the ——

BY MR. BLACKBURN:

Q. Would that be James Baker?
A. No. It's —— I'm drawing a —— I have a Rick Perry address
here.

MR. BLACKBURN: 1It's going to be a long day, Your
Honor, I can tell.

THE WITNESS: James, Jimmy, James Baker. James A.
Baker, III.

BY MR. BLACKBURN:

Q. And that would be the former Secretary of State?

A. Thank you.

Q. Is that correct?

A. That's the one.

Q. And I would like to put up Plaintiff's Exhibit 260. Just

show you, it's the front page of your resumé, and I want to ask
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you some questions from that resumé, if we could. What is your
educational background?

A. My undergraduate degree is from Augustana College in Rock
Island, Illinois, in chemistry and mathematics. My Ph.D. from
the University of Southern California in physical chemistry.
Q. And could you describe briefly the positions that you've
held after you graduated with your Ph.D.?

A. I had a post-doctoral experience at Brookhaven National
Laboratory doing physics actually on neutron scattering. The
next year I went to Rice University and have been there ever
since, except for sabbatical leaves with NASA in Langley,

Virginia, and with the Cambridge University in England.

Q. And what professional ranks have you held at Rice?

A. Assistant, associate and full professor, and now emeritus
professor.

Q. And did you hold any leadership positions in any of the

departments within which you worked?
A. I was chairman of the biology and the ecology department
for several years, and I was also co-director of the wetlands

center in the biology department.

Q. And have you published any peer-reviewed papers?
A. Yes, I have.

Q. Approximate number?

A. Approximately 165.

Q. And do you have any publications on whooping cranes?
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A. I have one publication on whooping crane with the Baker
Institute.

Q. And do you consider it to be peer-reviewed?

A. Yes, I do.

Q. Now, very quickly, what types of courses have you taught

over the years?

A. I've taught a variety of courses in chemistry and biology
and ecology, including introductory chemistry, guantum
mechanics, x-ray defraction, earth systems —-- excuse me —-—
climate change, environmental science, physical chemistry.

Q. And have you received any awards of any type during your

professional career?

A. Yes.
Q. And would you identify those, please?
A. Well, the one I guess I'm most proud of is that I'm a

member of the Intergovernmental Panel on Climate Change, and as

such a partial recipient of the Nobel Prize in Peace in 2007.

Q. So you've got a piece of the Nobel Peace Prize?

A. A piece of the peace prize, yes.

Q. And are you a member of any halls of fame?

A. Yes, I'm a member of the Texas Science Hall of Fame.

Q. And have you received other awards?

A. Oh, a Guggenheim Fellowship, a National Research Council

Fellowship, the Gold Medal from Rice University.

Q. Is that for showing up or —-
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A. Something like that, yes.

THE COURT: Perfect attendance.
BY MR. BLACKBURN:
Q. Perfect attendance. And have you, do you currently serve
on any boards?
A. I'm a member of the Nature Conservancy Board of Texas, and
a member of the Galveston Bay Foundation Board and the Shell
Sustainability Center.
Q. And what are your areas of expertise, the areas in which
you work? I know you're not doing active research any more,
but what areas do you consider yourself to have expertise in?
A. Oh, I have done active research in several areas,
physiology, for example, wetland studies, methane emissions
from rice fields, global planet change, calcification of
estuary mollusks.

THE COURT: Were you part of the movement behind
calling it, changing it from global warming to climate change?

THE WITNESS: I was never, never into global warming.
I always called it climate change.

THE COURT: Okay.

MR. BLACKBURN: And —-—

THE COURT: What's the difference?

THE WITNESS: 1It's broader than global warming.
Global warming is a misnomer completely. I would call it

global catastrophe myself —-
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THE

THE

THE

THE

THE

THE

THE

COURT: Thank you.

WITNESS:

—-— but nobody likes that term.

COURT: That's probably true.

WITNESS:

I think it's very true, yes.

COURT: So how much time do we have left?

WITNESS:

We don't want to go there.

COURT: Should we just adjourn?

BY MR. BLACKBURN:

Q.

A.

Do you know anything about estuaries?

I have studied estuaries.

And have you taught about estuaries?

Pardon?

Have you taught about estuaries?

Yes, I taught about estuaries.

MR.

BLACKBURN:

expert in earth systems,

I offer Dr. Sass as a biogeochemical

including hydrologic and ecological

aspects and the statistical analysis of those phenomena.

MR.

THE

MS.

MR.

THE

WILLIS: No —-—

COURT: Sorry?

ROBB: No

objection.

WILLIS: None from the State, Your Honor.

COURT: Then he's accepted as such. Thank you.

BY MR. BLACKBURN:

Q.

take a look at?

Now, with regard to this lawsuit, what did TAP ask you to

Help us understand.
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A.

To look and see if there's any relationship between fresh

water inflow and whooping crane mortality.

Q.

And

when did you begin, first begin to investigate whether

there was such a relationship between fresh water inflows and

whooping crane mortality?

A. Very early in 2009.
Q. And when you began, when you first began your
investigation, were you aware about the deaths of whooping

cranes at Aransas during 2008-20097?

A.

Q.

Yes,
And
And
I'm
And

Now,

I was.

also in 1990.
sorry?
also in 1990.

let me ——

THE COURT: What happened in 19907

THE WITNESS: These are two of the high mortality

rate years.

THE COURT: Two —— oh.
THE WITNESS: Yes.

THE COURT: Okay.

BY MR. BLACKBURN:

Q.

A.

Q.

So it wasn't just 2008-20097

No.

And let me show you Exhibit 11.

And let me ask you if you
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recognize this document.

A. Yes, I do.

Q. And what is it?

A. It's the International Recovery Plan of the Fish and
Wildlife.

Q. Have you been sitting in the audience during this trial so
far?

A. Yes, I have, but I have seen it before that.

Q. Okay. And did —-- what —-- did you review this document as

part of the work that you were engaged to do?

A. I did.

Q. And did you look at other documents as part of your
investigation?

A. Yes, I did.

Q. And could you describe the documents that you reviewed, in

a broad, general sense?

A. In broad, general literature, publications from Fish and
Wildlife. In general background literature, I published a
paper on the whooping crane with the Baker Institute, and in
there there's a bibliography which covers the majority of what
I read, I think.

0. And based on your review of this literature, did you
identify a relationship that was worthy of investigation from a
statistical standpoint?

A. Yes, I did.
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Q. And what potential correlation did you determine that
merited statistical investigation?

A. I hypothesized that there was a reverse or inverse
correlation between river flow, or fresh water inflow finally,
and whooping crane mortality. By "inverse correlation” I mean

the higher the river flow, the lower the mortality, and vice

versa.

Q. And what source of data did you use for mortality?
A. I used Tom Stehn's data for mortality.

Q. And did you have conversations with Tom Stehn?

A. Yes, I did.

Q. And did you evaluate from your own standpoint the

reliability of Tom Stehn's information?

A. In my impression, he did a wonderful job.

0. And from the standpoint of your inflow data, what were the
sources that you used for your inflow data?

A. Originally I used just the river flows from the USGS gauge
stations at --

Q. Okay. And did —-

A. —— Tivoli and Victoria.

Q. And then subsequently, did you gain additional data?

A. Yes, I did.

0. From whom?

A. The Texas Water ——- I'm not going to remember the name of

that bunch -- Development Board.
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Q. Good. Now, I would like to have Plaintiff's Exhibit 74.

And in fact, if you could just kind of zero in on —-

A. Thank you.
Q. —— the top of the document. What is shown in Exhibit 7472
A. These are my data. The year is given in the first column.

The July through December flow into San Antonio Bay in acre
feet in the second column. The whooping crane mortality in the
winter as a percentage of the flock, and then the last line or
column, the whooping crane mortality in actual numbers in the
winter.

Q. So as part of your research, one of your first steps is

Just simply to kind of put the data together in this type of

format?
A. Yes, essentially.
Q. And there are some of the whooping crane mortality numbers

that are highlighted in red. Do you see that?

A. Yes.

Q. Why did you have some in red and others in dark?

A. Those are the ones that I considered to be a higher than
normal mortality. I figured that, as has been pointed out

earlier today, that there are natural ways for whooping cranes
to die. They live for 15 to 30 years on average, and we would
expect some of those deaths to occur naturally at Aransas.

Q. So would it be fair to say that you were trying to

segregate what you would think might be some, a year with an
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external factor, as opposed to a year with Jjust sort of what

you'd expect to be normal comings and goings of whooping

cranes?
A. Yes, I'd say that's correct.
Q. And then you have your actual numbers on the far column.

Is that correct?
A. Yes.
Q. And after you prepared this chart, did you recognize that

it had some minor errors in the data?

A. Pardon?

Q. Did you recognize that there were some minor errors in the
data?

A. Oh, yes. That always happens. I'm sorry about that.

Q. And did you correct those?

A. I did.

Q. And did you later prepare a chart of this information?

A. Yes.

Q. And would you look at Exhibit 266, please. Might be out
of sequence. And I would ask you, do you recall at a later

point in your work completing this table which is called
Supplemental Table Number One?

A. Yes, this supplementary table, which is the latest data
that I could find, both on mortalities and river inflow.

Q. Now, if in the chart that we're about to show, if in 1991

you are showing on that chart 7.8 percent, would 7.8 percent on
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this upcoming chart be a correct number?
A. Yes, that's a correct number.
Q. I'm sorry. What does the Exhibit 266, the one that's up,

show for 1991, 1990-1991, for the percent?

A. It says 7.5 here.

Q. So if it's 7.8 on the other chart —--

A. Yeah, that was a mistake.

Q. So it would be off by three-tenths of a percent?
A. Yes.

THE COURT: What is off?
MR. BLACKBURN: I'll show you in a minute, Your
Honor. I Jjust —-—- it's not up yet.

BY MR. BLACKBURN:

0. And I would also ask you, for 1991-'92, if the —-- for
1991-'92 —-

A. I believe that was .5 before.

Q. Okay. Now, have you analyzed whether in fact these

differences have altered your analysis in any way?

A. Not at all.

Q. Okay. I would like to see the Exhibit 76, please. Now,
if you would zero in on that, and let me ask, this is a graph
that took me a while to grasp. First of all, across the
bottom, what are you showing?

A. Those are years.

0. And so these would be years '89 to '90, '99 to 2000,
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et cetera?

A. They're years of increasing fresh water inflow.

Q. So if you look at the blue lines, the blue lines are going
up.

A. Yes.

Q. Is that correct? And if you look at the column on the, at

the vertical axis at the numbers on the far left-hand side, it
says, "1, 2, 3, 4."

A. Those are millions of acre feet for that year.

Q. So in terms of relating to the blue columns, the "1" would
mean 1 million acre feet of inflow?

A. Yes, sir.

Q. All right. That's a little bitty blue line there.

A. A very bitty blue line.

Q. So that would be inflow during what period of time?
A. Well, it says in the bottom, "1989 to 1990."
Q. And then the blue up at the top says that that's inflow in

millions of acre feet for the period of what?

A. 2002 to '03.

Q. No, I'm sorry, at the top of the graph, it talks about
July through December, does it not?

A. Yes. Oh, I thought you meant the last line. I'm sorry.
Q. I understand. I knew you weren't following me. But your
'89-'90, '99-2000, each of those blue columns is for a period

from July to December?
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A. July to December.
0. For that, for that year?
A. For that year, yes.

0. And that would be —-

THE COURT: Okay. Blue is the acre fresh water
influx?

MR. BLACKBURN: Correct.

THE COURT: And the red is the crane mortality.

BY MR. BLACKBURN:

Q. Yes. And what unit is being used for crane mortality?
A. That's percentage.
Q. So that's percent of the flock that perishes during the

winter of '89 and '90, versus inflow for the period of July to
December for what year?
A. I beg your pardon?

Q. Would that be '89, July through December?

A. Well, the two lines are both for the same year.
Q. I understand. But it says '89 to —-
A. '90.
THE COURT: I'm missing —-- where's the '89? Oh,

there it is.
MR. BLACKBURN: Down at the bottom.
THE COURT: Wait.
MR. BLACKBURN: And —-—

THE COURT: I don't see '89. '89 through —-- '88
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through '897

MR. BLACKBURN: I'm sorry. That is going to be —-
may I approach this over here to —-

THE WITNESS: The very first one —-

THE COURT: You can point to it. You can do it with
your finger tip on that.

MR. BLACKBURN: Okay. Oh, I can just —-- okay, great.

THE COURT: See, isn't that wonderful?

MR. BLACKBURN: That is wonderful.

THE WITNESS: I thought you said I could do that up
here.

THE COURT: You can.

MR. BLACKBURN: You can.

THE WITNESS: I can?

THE COURT: Yes, you can.

THE WITNESS: With what? With my finger tip?

THE COURT: Your finger tip. Wait a minute, let me
take his off. Okay.

MR. BLACKBURN: So you can now touch it -—-

THE COURT: Oops. I can't clear that off.

MR. WAITES: I'm sorry, I did that, Your Honor. 1I've
taken it off.

THE COURT: Okay.

THE WITNESS: It's not working with my finger tip.

THE COURT: TIt's off.
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THE WITNESS: Now I can try it?
THE COURT: Now do it.
THE WITNESS: It still doesn't work.
THE COURT: Ms. Cayce, would you help?
(PAUSE.)
THE WITNESS: I'm getting something.
THE COURT: What color do you want it? How's that?
THE WITNESS: A little recalcitrant, but it's
working.
THE COURT: Okay.
BY MR. BLACKBURN:
Q. Okay. Well, you have just circled, or somebody has —-—
THE COURT: He did.
BY MR. BLACKBURN:
Q. -— in yellow, that would be 80 -- is that —-- what year is
that? 1989 to 19907
A. That's the year '89-'90, which is July through December of
'89.
Q. It's July through December of '89, and it's the mortality
over that, over winter period of '89-'907
A. Yes. Whatever that winter period is, generally from
November up through February or March.
Q. So ——
THE COURT: So you said the big years were 1990-'91

and 2008-2009.
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THE WITNESS: Yes.

BY MR. BLACKBURN:

Q. Now —-—
A. Those are, the tallest red lines are those two years.
Q. So would you draw a circle around the top of the biggest

red lines, the two?
A. I'm going to try. Got to do it slowly.
THE COURT: You can.

BY MR. BLACKBURN:

Q. And the other one?

A. And here's the other one.

Q. At least partial anyway.

A. It's —— it was a good attempt.

0. So in 19, the one on the far right, 19 —-

THE COURT: Try the pen.
THE WITNESS: Ah.
THE COURT: How's that?

THE WITNESS: ©No, that doesn't work.

THE COURT: Let me clear it off, you can start again.

Go ahead.

THE WITNESS: I'll try my fingers. Oh, that works
better.

THE COURT: It's a wonderful toy.

MR. BLACKBURN: I was going to say, I think you can

entertain Dr. Sass all afternoon and —-
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THE COURT: We come in at night and play with it.
BY MR. BLACKBURN:
Q. Now, Jjust to help me read the graph, first, let's start
with 2008-2009. 1If you come across the top from the red line
in the middle of the circle and come across to the vertical
axis, what percent mortality do you find?
A. It's about 8% percent.
Q. And if you go to 1990-'91 and you come across, about what
do you get?
A. Oh, about 7.85, something like that.
Q. Well, I'm going to ask you to look at 1993-'94 and draw a
circle around the top of the red line there. And if you come
across, what do you get there?

A. Close to 5, 4.9.

Q. And then 1988-'89, if you'd draw a circle around the top
there.

A. I'm having fun with this.

Q. And what do you get there?

A. 4.3.

Q. Okay. Now, let's take that year —— I'm sorry, go ahead

and draw all the way over to '89 and '90 and circle the top of
that one. And what is that, about what, 3% percent?

A. About 3.5.

0. Now, my question to you is, now —-- first of all, as a

person that looks at data like this all the time, kind of
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working with natural systems, why did you array the information
this way?

A. I arrayed the information this way so that I could look at
least at one variable in a monotonic way. The inflow of fresh
water into the system goes up as you go across from left to
right. Then I wanted to see, where does the whooping crane
mortality fall on this, on this kind of graph.

Q. And just off the top of your head, what jumped out at you
on, when you looked at this as a sign?

A. A couple of things. One is they divide themselves fairly
naturally into two distinct sets. One, very high mortality
numbers, which are the long red lines, and the other, rather
low mortality numbers, which come in, as you can see here, less

than, less than about two, or one actually.

0. Now, over where we have high inflows, let's take something
like —— well, let's just start on the far right corner,
2002-2003. Draw a —— can we change colors?

A. Pardon?

THE COURT: Change colors?

MR. BLACKBURN: Can we change colors?

THE COURT: Yes. Ms. Cayce, would you show him how
to change colors?

THE WITNESS: I can change colors.

THE COURT: You can, but you don't know how, so —-

THE WITNESS: I don't know how, but I'll —-
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THE COURT: We'll show you.

MR. BLACKBURN: Let's not teach him either.

THE WITNESS: You don't need that for a Nobel Prize.

THE COURT: Then I guess I'm out.

THE WITNESS: Oh, there's color, and it tells you
that here.

THE CLERK: It shows you which one, if you want to
switch right here, right in the corner.

THE WITNESS: Okay. Oh, that's not a good color.
That's better. What would you like me to do, sir?

BY MR. BLACKBURN:

0. Far right-hand column, blue. The blue -- oh, no blue —-
A. You want the blue or the red?
Q. I want you to just draw a circle around the top of the

blue line there.

A. All right.

Q. And then come across all the way to the graph, or to the
numbers on the far left side. And so what does the top of the
blue line over in 2002-20037

A. It tells for that year I had about 5.4 million acre feet

of water flow.

Q. And then you have circled the mortality on that year?
A. And —-—
0. What 1is that?

THE COURT: I'm going to undo the last two notations
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so he can —-
MR. BLACKBURN: Okay. You can go ahead and put —-
THE COURT: Circle that top one again on the right.
The blue, the blue top on the right.
MR. BLACKBURN: The top of the blue. There we go.
BY MR. BLACKBURN:
Q. Now, the corresponding red that goes with that very tall
blue is about what?
A. About .5 percent.
0. And as a biogeochemist looking at this type of information
about the natural system, I think you were saying that it
suggested to you what?
A. It suggested to me that high mortality was all shifted
over to the left-hand side. Those are years of low inflow.
Now, there's low mortality over there also.
Q. What does that tell you?
A. That tells me that not every year do the whooping cranes,

that many whooping cranes die.

0. Even 1f the flows are low?
A. Even if the flows are low.
Q. So does that confound you as a biogeochemist? Does it

bother you that —-
A. No, not at all, no.
Q. Why?

A. Well, as has been pointed out by George that there is a
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natural variability.

probability distribution, around

biological number,

like 40 percent,

As a matter of fact, if you look at the

the average, say, of some

the most probable value might be something

30 percent probability. Never 100. And so

the chances of having a low mortality are low maybe, but

they're there.

Q. So once you had sort of arrayed this information like

this, as a scientist,

A. Well, I formed a hypothesis.

look at the literature, you look

factors that are involved in the

you were looking at the question

what did you do next?

You look at your data, you
at the various biological
system you're looking at, and

also, what is the relationship

between fresh water inflow and mortality. And my hypothesis is

that high mortality is associated with low fresh water inflow.

Q. And how did you test that?

A. Well, what
into yes and no
mortality low?

flow, or is the
high during low

arranging these

this is naturally doing is dividing the data up

answers. Is the mortality high? Yes. 1Is the

No. Is the mortality high during high river

mortality low during high river flow, or low or

river flow? So there are four ways of

data: High flow,

high mortality; high flow,

low mortality; and then the inverse two of those.

Now, when you have a set of data like that, which is

nonparametric, but which is —--

0. Whoa, whoa,

whoa.
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A. Whoa, whoa, whoa.

Q. Nonparametric?

A. Nonparametric, which is not, does not have a functional
relationship between the two variables. X is a function of Y,
that sort of thing. But they fall into categories.

0. And then what do you do?

A. This is the same sort of data that you have when you have,
does a drug work? Yes. Did the patient die? No, the patient
didn't die. Yes, the patient got well; no, the patient didn't
get well.

And so what you do is, is test the probability of whether

or not this is really true, or whether it's just a random

sampling of what's to be expected.

Q.

not?

So how do you go about testing whether this is true or
I'm sorry.
THE COURT: Did you want this to be an exhibit?
MR. BLACKBURN: Oh, we can do that, can't we?
THE COURT: Can you do that, Ms. Gano?

MR. BLACKBURN: That would be excellent. And we

would label it —-

that.

THE COURT: Oh, we're having a print problem.
MR. BLACKBURN: How would you like —-
(Court and Clerk conferring off the record.)

THE COURT: Just leave it there until we can get
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MR. BLACKBURN: Okay. And this is exhibit,
Plaintiff's 76. Can we call it Plaintiff's 76A? Or how would
you prefer numbering-?

THE COURT: 76A is fine. Can you print out that
exhibit? Have we got film in there?

(Court and Clerk conferring off the record.)

THE COURT: You can put that on, again, a memory
stick and we can print it off. Because it's not on our
document camera, we can't print it. But we can print it off of
your memory stick, if you can put that on a memory stick.

MR. BLACKBURN: Oh, good.

THE COURT: Have y'all got memory sticks?

MR. BLACKBURN: We do.

THE COURT: Can you stick it on a memory stick, and
we'll take it and print it?

MR. BLACKBURN: Okay.

MR. WAITES: Stick it down in the port down there?

THE COURT: You don't have one that you can just put
on the overhead document camera, do you? Oh, never mind. It's
already —-—- 1it's done. Let's get a memory stick and take it to
the printer.

MR. BLACKBURN: I'm not going to be using another
exhibit at least for a bit, I don't think.

THE COURT: Okay.

MR. BLACKBURN: Or I may, may not. Can we switch
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it —-

THE COURT: It's just such wonderful work.

THE WITNESS: Pardon?

THE COURT: It's such wonderful work, I don't want to
lose 1it.

THE WITNESS: Well —-—

MR. BLACKBURN: Don't touch it again.

MR. WAITES: Your Honor, we're unclear on whether we
would put the stick in something up here or —-

THE COURT: No, we'll take the stick.

MR. WAITES: Okay. I need to get the image off of
our system first. Is that correct?

MR. BLACKBURN: No, you've got to —-—

MR. WAITES: Oh.

MR. BLACKBURN: She's going to print it off of their,
put it from theirs onto the stick.

MR. WAITES: Oh, no.

MR. BLACKBURN: We don't have a copy of this.

THE COURT: Oh, okay.

MR. BLACKBURN: At least we don't have a copy of the
one with the circles on it. Right? Can you save that onto a
memory stick?

THE COURT: 1Is Leland coming up? We're getting
somebody up to see what we can do. Okay? When we print the

new exhibits, they're usually from our overhead document
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camera. It's my fault. So let's see what we can do.

MR. BLACKBURN: Well, we'll see what we can do, Your
Honor. And in the meantime, I think I can carry Dr. —— can we
put this down at some stage —-—

THE COURT: No, let's just leave it there.

MR. BLACKBURN: -- without losing it? Or would we
lose it?

THE COURT: Is that it?

MR. BLACKBURN: Well, this is the original.

THE COURT: Put it on the overhead document camera.
Let's switch.

MR. BLACKBURN: Oh, I see.

THE COURT: And have him do that great work on that.

MR. BLACKBURN: Can you, oh, I can —-

THE COURT: Can you do it again?

UNIDENTIFTIED SPEAKER: Jim, Jjust let it sit still,
and then he can draw on there.

THE COURT: Would you bring up the red again for him,
bring up the blue color? Zoom it up, please.

(Counsel conferring off the record.)

MR. BLACKBURN: Okay.

THE COURT: Now center it.

MR. BLACKBURN: There we go.

THE WITNESS: Okay.

THE COURT: 1It's not in color. Why is it not in
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color? Is the contrast bad?

MR. BLACKBURN: The contrast isn't good, but the —-

THE COURT: Can you fix the contrast, Ms. Cayce?

MR. MUNDY: Judge, on the monitor, it's showing the
blue and the red. It's just I think the projector screen is
not —-

THE COURT: Okay. All right. Let's see what
happens. I think it's going to print from there. We'll see.
Can you recreate —-—- there it goes. Thank you.

MR. BLACKBURN: Okay.

THE COURT: Can you recreate his colors on the
screen?

MR. BLACKBURN: I believe that I had asked you —-

THE COURT: Do you know how to pick your colors
again?

THE WITNESS: I'm trying to get a color back here.

MR. BLACKBURN: You used red, I believe, on the —-

THE COURT: Red on blue.

MR. BLACKBURN: And yellow on the others.

THE COURT: Yellow on the red.

THE WITNESS: Well, I can't find yellow, but I'll
find green. How about that?

THE COURT: There you go. That's fine. Okay.

MR. BLACKBURN: Well, green's close to yellow.

THE COURT: Green is good.
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THE

WITNESS:

Close as I can get.

MR. BLACKBURN: And you circled, I think there were

five that we circled.

THE

COURT:

basketball team.

There were five, because it was like a

MR. BLACKBURN: And the other one was on the far

left.
THE
THE
green?
THE
THE
THE
MR.
THE
THE
MR.
THE
THE
MR.
THE
MR.
THE
MR.

THE

COURT:

WITNESS:

COURT:

WITNESS:

COURT:

This is why I'll never get a Nobel Prize.

You want me to do one more here on the

All I can do is circles and Xs.
Okay.

One more on the far left for the green.

BLACKBURN: And the green far left.

WITNESS:

COURT:

No, you don't want green.

Yes.

BLACKBURN: Yes, on the far left.

COURT:

WITNESS:

The far left.

Oh, oh, okay.

BLACKBURN: The other, other left.

WITNESS:

This one.

BLACKBURN: Yes, sir.

COURT:

That's it.

BLACKBURN: That's it.

COURT:

Now you can switch to red.
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THE WITNESS: Ah.

MR. BLACKBURN: There you go.

THE COURT: There you go.

THE WITNESS: And you want the blue in there.

MR. BLACKBURN: The one following —-—

THE COURT: The far right one was, that's it.

MR. BLACKBURN: That was the only one you circled.
Okay.

THE COURT: ©Now you can print that out.

We need to print out that exhibit from the overhead
document camera. We need to print it out.

SYSTEMS TECHNICIAN: Okay.

THE COURT: Not there. 1It's over —-- there's a camera
function here.

SYSTEMS TECHNICIAN: Right. I don't know —-—

THE COURT: You don't know where it is?

(Court and Technician conferring off the record.)

MR. BLACKBURN: Well, we can just leave this one here
and then can go back to the monitor here, and we'll have this
preserved.

THE COURT: You know what, you can just hand it to
him with color pencils.

MR. BLACKBURN: We will take —-

THE COURT: And we'll get it done that way.

MR. BLACKBURN: We can take care of this, Your Honor.
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We have now replicated it twice. I feel —-

THE WITNESS: I could probably do it again.
BY MR. BLACKBURN:
0. I think you can, but I'm, you know, don't want to
overreach here.

Now, what we were talking, we were talking about this
image, and basically I was asking you, once you have arrayed
your data like this, what was your next step? And you may have
told me, but I'm going to ask you to repeat kind of where you
go from here, so ——

A. Well, I told you I was now forming a hypothesis, and the

hypothesis is that the data fall into these four categories.

Q. So what do you do next?

A. And then I tested whether or not that was a true
hypothesis or -—- so I used the Fisher test.

Q. Now, what is the Fisher Exact Probability Test?

A. The Fisher Exact Probability Test tests this kinds of

data, that is to say what the Fisher does is say the
distribution of arrangement that you have here, in terms of
whooping crane mortality and flow for particular years, and the
number, 1is either —-- well, how do I put this? The Fisher test
assumes that it's the null hypothesis, which says that they're
not related.

Q. So you made, you start off with an assumption?

A. You start off with the assumption that they're not
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related, and then say what's the probability of getting the
distribution that you get if it's not related.
Q. And did you conduct the Fisher probability test?
A. And I conducted the Fisher test, and it told me that if
these data are not related, I have a 2 percent probability of
the data falling in this fashion.
Q. So stated otherwise, what does it mean?
A. It says that I'm 98 percent confident that my hypothesis
is correct.
Q. Now, what level of correlation do scientists typically use
to establish statistical significance?
A. A really good statistical significance is 95 percent or
better.
Q. Yeah, in the biological world, how do you consider a 95
percent —-—
A. I consider it pretty exceptional, really, that you can get
98 percent probability.
Q. So you would call 98 percent probability of outcome —-—
MR. BLACKBURN: Thank you, Your Honor.
THE COURT: Thank you, Leland.
THE WITNESS: I would call it beyond expectation.
BY MR. BLACKBURN:
Q. So 98 percent is extremely good.
A. Yes.

Q. Did you also consider other periods of fresh water inflows
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and evaluate the statistical significance of their
relationship? This was —-- your 98 percent relationship came

out in the July to December time period.

A. Yes.
0. Did you consider others? And how did they come out?
A. They all came out better than 95 percent. And the ones I

used were a variety, ranging from a full year to partial years,
to the year, the part of the year that the whooping cranes were
there, versus the part of the year here, prior to the arrival
of the whooping cranes and so on.

Q. And in all cases, it showed up that low inflows were

related to high mortalities, at a greater than 95 percent

relationship.
A. Yes.
Q. Now, did you rerun this analysis once the new data was

provided to you that is shown on 757
UNIDENTIFIED SPEAKER: Could we please ——
UNIDENTIFIED SPEAKER: It's 266.
THE COURT: Did you want to label that one, that
other exhibit, 76A? Is that what you said?
MR. BLACKBURN: It has been marked as Exhibit 76A.
THE COURT: Any objection?
MR. BLACKBURN: I now offer this.
MS. ROBB: Your Honor, no objection.

THE COURT: 76A is admitted.
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MR. BLACKBURN: And should I return it?
THE COURT: Thank you. Now, you want to turn it back
to the computer again? Thanks.
(Counsel conferring off the record.)
BY MR. BLACKBURN:
Q. Now, did you run also your Fisher probability test
substituting in different flow data and updated flow data that

was provided to you?

A. Yeah, and also the additional two years of data that we
had.
Q. And the additional two years of whooping crane mortality

were also added in.

A. Yes.

Q. Is that right?

A. Uh-huh.

Q. And when you ran the probability test for those new
numbers, how did it come out?

A. It was not significantly different from what I had before.
Q. So at the conclusion of your statistical analysis, what is
your opinion about the correlation between low fresh water

inflow and high mortality?

A. That they're causally correlated.
Q. Now, what do you mean by "causally correlated"?
A. That in all cases of high mortality, you have low river

flow, no exceptions really.
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Q. And now the statistics support the correlation. Does the
science support a correlation?
A. Well, I —— yes. Scientifically, after reviewing the data
on this estuary and on the whooping cranes, I had a very strong
hunch that this is the way it was going to be correlated, and
that stands to biological reason. Most of the other causes of
death, let's say, I put those into two categories. And those
are, those that are directly caused by some external happening,
like shooting, or those that are as a result of stress caused
by low river flow, or low inflow of fresh water.
Q. So based on your statistical analysis and your study and
knowledge of cranes and estuarine ecology, do you have an
opinion on causal relationship between both fresh water inflows
and crane mortality?
A. Yes. My opinion is that they're causally correlated in an
inverse fashion, low river flow, high mortality, and vice
versa.

MR. BLACKBURN: Thank you, Your Honor. 1I'll pass the
witness.

THE COURT: Thank you. Was your Nobel Peace Prize
for your body of work or for something in particular?

THE WITNESS: It was the body of work of the IPCC.
My role is I was a charter member of the IPCC, and I was an
author of a study which developed a model for countries to use

to report their greenhouse gas emissions from wetland systems.
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THE COURT: Thank you.
CROSS-EXAMINATION

BY MS. ROBB:

Q. Good afternoon, sir.

A. How do you do?

Q. Dr. Sass, I'd like to talk a little bit more about your
work in —-

A. Could you speak a little louder, please? I am somewhat

hard of hearing.
Q. Of course. Is this better?
A. That's better.
THE COURT: I can also, if you would prefer, we have
headphones that magnifies the sound. Would that be helpful?
THE WITNESS: Well, hopefully I'm that not —-- not
that hard of hearing.
THE COURT: I use them.
THE WITNESS: Well, we'll see.
THE COURT: All right.
THE WITNESS: Okay. If I do, I'll ask you for them.
Okay?
THE COURT: Okay. Just let me know if it would be
helpful.
BY MS. ROBB:
Q. You haven't done any field studies related to whooping

cranes, have you?
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A. I have not done any field studies.

Q. And you haven't performed any necropsies on whooping
cranes.

A. No.

Q. You haven't reviewed any necropsies from any dead whooping

cranes from —-

A. I haven't reviewed what?

Q. Any necropsies?

A. No, I have not.

Q. And as of your deposition on October 24th, you were not

aware that any necropsies existed for dead whooping cranes from

Aransas. Correct?

A. I have not reviewed any, no.
Q. And you haven't taught any courses about whooping cranes?
A. Per se?
Q. Yes.
A. No.
Q. You have —-
THE COURT: But —-- did you want to say something else

about that?

THE WITNESS: Well, I've given courses on wetland
systems and mentioned the whooping cranes in passing, but not,
not in any great detail.

BY MS. ROBB:

Q. And you haven't designed an aerial survey for the purpose
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of counting whooping cranes?

A. No, I haven't.

Q. Have you ridden along on an aerial survey for the purpose
of counting whooping cranes?

A. No.

Q. Have you been asked by anyone for your views on the
validity of an aerial survey done for the purpose of —-—

A. No.

Q. —-— counting whooping cranes? You haven't done any field
studies of fresh water inflows in the Guadalupe/San Antonio Bay

estuary, have you?

A. No.

Q. And you have not taught any courses specifically on
hydrology?

A. Not per se.

Q. You haven't done any sampling in the San Antonio Bay
estuary?

A. No, I don't believe so.

Q. Now, you compared whooping crane mortality numbers from

Mr. Stehn to inflow numbers yearly. Isn't that right?

A. Yes.

Q. And in doing that, you took the Stehn numbers in your
first two reports as they were, without going back to see what
the causes of death were that had been identified. Correct?

A. That's correct.
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Q. And you didn't pull out any mortality numbers in the first
two reports based on established causes of death, did you?
A. No.
Q. And you haven't read the literature and come to any
conclusions about the diseases of whooping cranes, have you?
A. In part I have, yes. I did not find any definitive work
on any kind of pandemic diseases in this flock, so —-
Q. When did you do that reading?
A. Oh, God --

THE COURT: You mean the research?

MS. ROBB: Yes.

THE COURT: Okay.

THE WITNESS: Probably 2009, somewhere around in
there.
BY MS. ROBB:
Q. Let me show you what you said in your deposition at Page
29. Do you see where I asked you, "I mean, have you ever read
the literature and come to conclusions about the diseases that
whooping cranes might be susceptible to?" And you said, "No,
not particularly"?
A. No, I had not come to any conclusions, no.
Q. All right. 1In considering the relationship between
inflows and mortality, you would consider it relevant to know
whether there was a big die-off in the flock in a particular

year Jjust prior to getting to Aransas, based on disease,
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wouldn't you?

A. Would you repeat that again?

Q. Sure. It's a little bit long. In considering the
relationship between inflows and mortality, as you did in your
analysis, you would consider it relevant to know whether there
was a big die-off in the flock in a particular year Jjust before
getting to Aransas, based on disease, wouldn't you?

A. You mean during the summer nesting season, or during

migration, or both?

Q. During migration to Aransas for the winter.
A. Yeah, I could not find anything definitive there.
Q. Well, let me show you what you said in your deposition on

Page 60. Here I asked you, "In thinking about the relationship
between flow and mortality, would you consider it relevant to

know whether there was a big die-off in the flock just prior to
getting to Aransas in the winter from disease?" And do you see

that you said, "I would suspect so, yes"?

A. Yes.

Q. Is that still your testimony?

A. Well, it would be relevant, yes.

Q. You didn't consider that in your analysis that you've

presented here today, did you?
A. I didn't find any reason to, no.
Q. Now, you said you agree that a Fisher Exact Probability

Test is normally used when you've got an either/or set of data.
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Right?
A. Yes.
Q. And you don't consider yourself to be a statistician, do
you?
A. Qualify that for me, will you? What does it mean to be a
statistician?
Q. Well, let me show you what you said —--—

THE COURT: Do you use statistics in your work?

THE WITNESS: Pardon?

THE COURT: Do you use statistics in your work?

THE WITNESS: Yes, I use statistics in my work.

THE COURT: Does your work heavily rely on the use of
statistics?

THE WITNESS: I would say mediumly heavy, yes.

THE COURT: And are these statistics you yourself
create and —-

THE WITNESS: I have published other statistical
works.

THE COURT: Thank you.
BY MS. ROBB:
Q. You agree, don't you, that the whooping crane population
that winters in Aransas 1is essentially constantly increasing.
Right?
A. Yes.

Q. Now, when you ran your data sets for the first two
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reports, you chose four runs that deal with the July to

December time frame. Isn't that correct?

A. Yes.

Q. And you, you ran other runs as well at that time, did you
not?

A. Yes, I did.

Q. And you erased the other runs from your computer, didn't
you?

A. I'm not sure -- yes, I did.

Q. But you kept the data for the four graphs you included in
your report. Correct?

A. Uh-huh. Yes.

Q. And the P or probability values for the runs you threw

away

and erased were different from those you included in your

report, weren't they?

A.

Q.

A.

Q.

Yes.
You picked the best case, didn't you, out of all the runs?
I certainly did.

And you assumed that the whooping crane mortality you used

in your Figure 2, which has been marked Plaintiff's Exhibit 74,

that

you were just talking about with Mr. Blackburn, you

assumed that the whooping crane mortality is related to bird

stress based on lack of water, didn't you?

A.

Q.

Based on lack of water?

Yes, based on, based on low inflows.
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A. Based on low inflow, yes.
Q. Yes. Let's look at Plaintiff's Exhibit 74, the Figure 2
from your amended expert report, which was dated August 31 and
further supplemented on November 18th. This is the same
document that you were just looking at with Mr. Blackburn.

You said that you relied on Mr. Stehn for the mortality
numbers that you listed here in Figure 2. Correct? The

whooping crane winter mortality numbers?

A. Yes.
0. You relied on Mr. Stehn's numbers for Figure 2. Correct?
A. Yes.
Q. Were you aware when you relied upon these numbers that in

two separate years these mortality numbers included a single
crane that was presumed dead twice and subsequently found to be
alive through color banding?

THE COURT: Well, if he's still presumed dead, that
would be three times. Right?

MS. ROBB: You're right, Your Honor.

THE WITNESS: What year was that?

THE COURT: And I'm not —— my point is I'm not
getting what you mean "presumed dead twice."

MS. ROBB: Well, my point is that these numbers
include a crane that —-

THE COURT: That was counted twice.

MS. ROBB: No, he was missing twice. The crane was
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missing twice, and then showed up in two separate years. So he
was counted as dead —-

THE COURT: 1Is he banded?

MS. ROBB: He's banded.

THE COURT: Okay.

MS. ROBB: And they finally figured it out.

THE COURT: So is that one or is that several that we
have?

MS. ROBB: It was the single crane, but in two
separate years the numbers are off because he was missed.

THE WITNESS: Would you tell me which two years
you're talking about?

MS. ROBB: You know, I don't think I wrote that down
here. I can't tell you.

THE COURT: So that explains why he's presumed dead
twice, in two separate counts. I got it. Thank you.

MS. ROBB: All right.
BY MS. ROBB:
Q. You didn't look behind Mr. Stehn's numbers to analyze
whether there were any that were counted, put back in, did you-?
A. I took his numbers as they were published.
Q. Okay. And your original analysis included counting two
cranes that had been shot dead. Right?
A. No.

Q. Did you look to see if ——
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A. Those, the deaths, the shooting deaths that I found were
not on the Aransas site, or were not during the time that the
cranes were at Aransas, except for one. And I can't recall
what year that was in.

THE COURT: There was one, I know it was a lawyer out
of Houston, shot a crane in the wildlife refuge.

MS. ROBB: Uh-huh.

THE WITNESS: There was a —-—

THE COURT: I remember his name, too, but I can't
remember —-— I think that was before I got on the bench, so it
was before '94.

MR. MUNDY: I think it was like '90 or so, Your
Honor —--

THE COURT: Okay.

MR. MUNDY: -- if my memory —-—

BY MS. ROBB:

Q. But in any event, Dr. Sass, you didn't go back in your
original analysis, look behind the numbers to see what
potential causes of death that would have ruled out low inflows
before you did your Fisher Exact Probability Test, did you?

A. The only real cause of death that I did look into was
shooting. I wanted to make sure there were —-- there were
several cases of shooting. And to the best of my knowledge,
the ones I found were not during the winter season in Texas,

but during migration. There was one up near Dallas, as the
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birds were migrating down, and I did not count that as a death,
no.

Q. Do you recall whether the bird was shot in migration and
died at Aransas?

THE COURT: Shot in Dallas and flew to Aransas?

BY MS. ROBB:

Q. Do you recall?

A. I don't —— I would not have expected that, no.
Q. All right. Let's go —-—

THE COURT: Just a flesh wound?

MS. ROBB: Just a flesh wound —--—

THE COURT: Gosh.

MS. ROBB: -—- that turned into a mortal wound, I
guess.

Let's go to Plaintiff's Exhibit 154. And my
understanding, Mr. Blackburn, is that there, that this has now
been admitted.

MR. BLACKBURN: Is that true?

MS. ROBB: Yes.

BY MS. ROBB:

Q. Have you ever seen this document before, Dr. Sass?

A. Actually, I haven't.

0. All right. This is a Fish and Wildlife Service
spreadsheet, it's a Fish and Wildlife Service spreadsheet that

Carey Strobel of the Fish and Wildlife Service put together.
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And it identifies cranes' known mortalities, they call it at
Fish and Wildlife Service, between 1951 and 2009. Let's just
take a look at it for a minute. You can see at Page 1, which
is up on your screen —-—

THE COURT: Why don't —-— you want to look at that in
your hand and study it for a bit, or study it on the screen
first?

THE WITNESS: ©No, that's okay.

THE COURT: Okay. I mean, he's never seen it before.
I just didn't want him to —-

THE WITNESS: I can see what's here so far.

THE COURT: Okay. Are you comfortable with that,
what's going on then?

THE WITNESS: This goes up to 1998.

BY MS. ROBB:

Q. Yes. I was just saying that. Let's look at Page 1, which
is through 1998, and then we're going to show you Page 2 —-

A. All right.

Q. —— which takes us through 2009. And now let's go back to
Figure 2 of your report, Plaintiff's Exhibit 74.

MS. ROBB: May I have the amended? Now, Your Honor,
I apologize —-

THE COURT: Is this one of those demonstrative
things?

MS. ROBB: This is one of those demonstrative things.
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THE COURT: Okay. Have you seen it?

MR. BLACKBURN: I have not seen it presented in this
way, no, Your Honor.

THE COURT: Okay. You need to give it to them first.
I'm not going to let you use it until, unless it's admitted
without objection. So take it down. Thank you.

MR. BLACKBURN: It doesn't have the yellow.

MS. ROBB: It doesn't have the yellow?

MR. BLACKBURN: There's no yellow on it, unless I'm
color blind.

MS. ROBB: No, there's no yellow on it.

(Counsel conferring off the record.)

MS. ROBB: Your Honor, may I use —-— may I offer this
set of data, Figure 2, with the additional Fish and Wildlife
Known Mortalities as a hypothetical, and use it as a
hypothetical with the witness?

MR. BLACKBURN: I'm sorry, Your Honor, the way the

exhibit is presented, it's presented as factual information. I
just haven't had a chance to check it. This is the first time
I've ——

MS. ROBB: I understand.

THE COURT: Y'all need to make sure you exchange your
demonstrative evidence and see if there are any problems with
that, so that each side can examine underlying data used to

create those exhibits and see if there are any challenges. So
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don't do that.

MS. ROBB: Yes, Your Honor. I apologize again.
Well, perhaps we could just discuss this as a hypothetical
without the exhibit. Let's go back to Dr. Sass' Figure 2,
Plaintiff's Exhibit 154.
BY MS. ROBB:
Q. Dr. Sass, could you assume that in the six years you've
defined -- well, let me say this. In your analysis, you
defined critical flow as less than 670,000 acre feet for the

July-December period. Is that right?

A. Yes, that's correct.
Q. And there were ten years that you've identified on your
list where the flow was at your critical flow definition. 1Is

that right?
A. Yes.
Q. And you defined high mortality, from Mr. Stehn's numbers,

as a 2.7 percent or higher mortality of the flock. 1Is that

right?

A. Actually, the way I looked at it personally was more than
five. Five or more. Five or more actual deaths.

0. Five of count?

A. Yes.

Q. Okay. And that ended up being a —--
A. Yes.

Q. -— 2.7 percent of the flock —-
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A. Yes.

Q. —-— for that, for that year. So looking at your Figure 2,
ten of the years, those critical flow years, as you define
them, six has high mortality as you defined it. And you

highlighted those in red. Is that right?

A. Yes.

0. And that means, of course, that four of the critical flow
years did not have high mortality, as you defined it. Correct?
A. Yes, that's correct.

Q. And then you also had a high flow year, 2000 to 2001, with

a high mortality, as you defined it. 1Isn't that correct?

A. Yes.

Q. And that year, there was 857,990 acre feet.

A. Yes.

Q. But a 3.3 percent mortality.

A. Yes.

Q. All right. Assume for these six years that for 1988,

'89 —— and I'm not going to test you on this, so you don't have
to remember these. I would like to give you a general sense of
it ——

A. All right.

Q. —— as a hypothetical. Assume for me for these years, that
in 1988 to '89, instead of Mr. Stehn's six, you had a known
mortality of two. And in '89-'90, you're —-

A. Wait, wait, wait. You had a known mortality of two?
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THE

MS.

THE

MS.

THE

MS.

MR.

THE

COURT: 1I'm sorry, where is this exhibit from?
ROBB: This is Dr. Sass' exhibit.

COURT: Okay.

ROBB: And it's —-

COURT: Number what?

ROBB: It is Plaintiff's Exhibit 74.
BLACKBURN: These —-

COURT: Thank you.

MR. BLACKBURN: I'm sorry. You're not, you're not

reading from his chart now. Right?

MS.

THE

MR.

MS.

MR.

is not about

MS.

THE

BY MS. ROBB:

Q. All right.

ROBB:

COURT:

No. I'm giving him a hypothetical.

So this is his chart, though?

BLACKBURN: This is Dr. Sass' ——

ROBB:

This is his chart.

BLACKBURN: This is his chart. But the question

his chart, and that's what I'm objecting to.

ROBB:

COURT:

My ——

Sustained.

You've assumed in your chart that the

mortality counts are accurate, haven't you?

A. Yes.
Q. And if these crane mortality numbers are not reliable,
then your bar chart is inaccurate. Isn't that right?

A. No. Depends on what you're talking about. You —-- let's
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take your six. Now, you said hypothetically, if I had a known
mortality of two, what are you talking about with respect to
that? I mean, what happened to the other four? Are you
telling me that because they were not found, that they should
not be counted?
Q. Well, I think, to put it more simply, and to be within the
ruling on the objection that Mr. Blackburn made, that I think
we should just say that assume that your crane mortality
numbers would be lower than they are in the chart that you have
put your opinion together on —-—

THE COURT: So where is this going?

MS. ROBB: I would like to know if Dr. Sass'
confidence level in his analysis and his opinion changes.

THE COURT: Well, he used somebody else's mortality

rate, and 1f that's incorrect, his chart would be incorrect. I
mean, that's -- is that right?
THE WITNESS: That's —— yes.

THE COURT: That's about it. I mean, that's where
we're going? So move on.

MS. ROBB: All right.

THE COURT: I can figure that one out.

MS. ROBB: Thank you. I pass the witness.

THE COURT: Further questions, Mr. Blackburn?

MR. BLACKBURN: Could I take a moment, Your Honor?

THE COURT: You may.
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(PAUSE.)

MR. BLACKBURN: We collectively have one question,

Your Honor.
THE COURT: Yes, sir.
REDIRECT EXAMINATION

BY MR. BLACKBURN:

Q. The —-- plus or minus one bird —-
A. Pardon?
Q. Assuming a plus or minus of one bird on the mortality,

you factor that into the way you thought about this?

A. Plus or minus one bird.

Q. Yes.

A. Well, I, in my analysis, I chose two or fewer —-—
Q. Right.

A. —-— to be a natural death situation.

Q. So you made assumptions about that?

A. Yes, and ——

THE COURT: Well, he created variables in his

statistics. Is that right?

did

THE WITNESS: Well, the number I chose to start with

was five birds. And plus or minus on that would say four,
to six birds. And that's still greater than the two that I
said would be under normal circumstances.

BY MR. BLACKBURN:

Q. So plus or minus one bird doesn't make —-

four
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A. Doesn't really affect my analysis, no.

Q. So would you —-

A. That's the beauty of the Fisher test. It's nonparametric.
It doesn't depend on the exact number. It depends on how you

categorize your numbers.
Q. And that's, and the analysis itself basically takes those
types of data into account?
A. Yes.

MR. BLACKBURN: Thank you. No further questions,
Your Honor.

THE COURT: Any questions?

MS. ROBB: No, Your Honor.

THE COURT: Thank you. Is this witness released?

MR. BLACKBURN: Oh, by me? By all means.

MS. ROBB: Yes, Your Honor.

THE COURT: It was an honor to meet you.

THE WITNESS: Thank you very much.

THE COURT: Thank you for your work.

THE WITNESS: Glad to be in your court.

THE COURT: Next witness?

MR. BLACKBURN: May I be so bold as to ask if you'd
take an afternoon break?

THE COURT: Well, you're really getting pushy here,
Mr. Blackburn. Fifteen minutes?

MR. BLACKBURN: That would be lovely, Your Honor.
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THE COURT: Okay. Thank you.
(Recess from 3:23 p.m. to 3:43 p.m.)

THE COURT: Are you ready to call your next witness?

MR. BLACKBURN: Yes, Your Honor. Dr. Kathy Ensor,
please.

MS. SNAPKA: Your Honor?

MR. BLACKBURN: Oh, yeah. Oh, wait.

MS. SNAPKA: We have a report, if the Court wishes,
or if the Court would like us to tell you later.

THE COURT: Sure.

MS. SNAPKA: Your Honor, Kathy Snapka, GBRA.

Mr. Stehn was subpoenaed, and —-—

THE COURT: Sorry. I'm supposed to be taking these
breathing treatments. I brought my machine and forgot the
medicine, so —— all day, just terrible.

MS. SNAPKA: Tom Stehn was served with a subpoena,
and my office received a call from Justin Tate with the U.S.
Department of the Interior, who asked that I speak with him. I
got Mr. Blackburn and we got my cell phone on speaker phone,
and we explained to him that Mr. Stehn's presence was really
necessary, and we were instructed to issue a trial subpoena for
him. And he said, he said, "Well," he said, "unless there's an
exception that I'm not aware of," he said, "you know, I don't
think he can be compelled to testify. However," he said, "I'm

going to call John Smith with the U.S. Attorney's Office." And
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what he wanted, I think, although he didn't exactly say this, I
think that Mr. Blackburn and I sort of inferred that he wanted
an opportunity to prepare a little bit, maybe like, I don't
know, tomorrow morning or something, for this Court to consider
his testimony. But my understanding is that John Smith is on
his way over here.

THE COURT: Okay.

MR. BLACKBURN: John Smith's on his way over here.
Mr. Stehn reported, at least the report we got, is he was going
to put a suit on —-

THE COURT: Wow.

MR. BLACKBURN: -- and I presume head this direction.
So he's trying to honor the subpoena, but he's also going back
through his official channels with Fish and Wildlife. And I
think, yeah, the clear preference was if we could at least wait
until Mr. Smith had a chance to be heard. And I got the
impression, might like a little time to look at the law before
they perhaps had to make a presentation before Your Honor. But
they're coming.

MS. SNAPKA: And I'm looking out for Mr. Smith. If
he comes, I'll meet him and tell him what we —-—

THE COURT: I can see him.

MS. SNAPKA: Pardon?

THE COURT: I can see him the minute he walks in.

MR. BIACKBURN: Great. That's the ——
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MS. SNAPKA: Thank you, Your Honor.

MR. BLACKBURN: That's the status.

THE WITNESS: Thank you. I don't know. Y'all can do
the research, but my research says I think I can do, I can

compel him to testify. The Touhy case was modified by Congress

a little bit later, sort of fits in the public realm, needed

for the public.

MR. BLACKBURN: Again, Your Honor -—-—

THE COURT: And specifically said no privilege was
created.

MR. BLACKBURN: Well, we looked at it, and we're
happy to take another look at it. We generally believe he
should be subject to the subpoena powers of this, of this

Court. We understand the issues. We just chose not to get

into that fight.

THE COURT: I don't mind it.
MR. BLACKBURN: I understand.

THE COURT: Somebody else called my office. Who was

that, Ms. Cayce? Did you tell whoever it was?

THE CLERK: Yes, Your Honor.
THE COURT: What's her name?
THE CLERK: Kirsten Calhoun. I believe she, she

received the notice of resetting, not an actual subpoena. She

represented the —-

THE COURT: Kirsten Calhoun was, she thought she was
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subpoenaed to be here. She's not here.

MR. BLACKBURN: We don't know this person, I don't
think.

MR. FERNANDES: Nobody identified them —-

THE COURT: Environment Texas?

MR. FERNANDES: I'm sorry, 1it's not anybody
identified on our witness list.

MR. WILLIS: No, never heard of her.

MR. BLACKBURN: Well, now, Environment Texas, I
think, 1is a member of TAP. But I don't know that she —-- she
should not have been subpoenaed by anyone that would be —-

THE COURT: Apparently, it was a notice of resetting,
and she told my office it was a subpoena.

MR. BLACKBURN: That's —-

THE COURT: And I think Ms. Cayce talked to her
further. So her presence is not required in --

MR. BLACKBURN: We'll get the message to Environment

Texas.
THE COURT: You will do that? Thank you.
MR. BLACKBURN: Yes, Your Honor.
THE COURT: All right.
MR. BLACKBURN: Excuse me one second, Your Honor.
(PAUSE.)

MR. BLACKBURN: Thank you, Your Honor.

THE COURT: Yes, sir.
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MR. BLACKBURN: Now, shall we go forward with
Dr. Ensor?
THE COURT: Please.
MR. BLACKBURN: I'd like to call Dr. Katherine Ensor
to the stand, please. And if you could go right there.
(Witness sworn.)
THE COURT: Go ahead.

answered the question here,

MR. BLACKBURN: Now, Dr. Ensor, Jjust the way you

you sounded like you have a soft

voice. And the Judge had a technique for Dr. Archibald. I
think she said to put your -- yeah, there you go. That might
help.

THE COURT: 1Is that comfortable for you?

THE WITNESS: Yes.

THE COURT: Okay, good.

THE WITNESS: That works fine, yes. And I'll try to
speak up.

MR. BLACKBURN: That would be —-

THE COURT: I think that's fine.

THE WITNESS: Great.

MR. BLACKBURN: That's audible, for sure.

THE WITNESS: Okay.

KATHERINE BENNETT ENSOR, PLAINTIFF'S WITNESS NO. 3, SWORN
DIRECT EXAMINATION

BY MR. BLACKBURN:
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Q. Would you state your name, please?

A. Katherine Bennett Ensor.

Q. And Dr. Ensor, where do you live?

A. Sugarland, Texas.

Q. And where are you currently employed?
A. Rice University.

Q. And —--

THE COURT: Where?
THE WITNESS: Rice University.
THE COURT: Thank vyou.

BY MR. BLACKBURN:

Q. And how are you employed at Rice? What is your current
position?
A. I am professor of statistics and also chair of statistics,

and I also direct the Center for Computational Finance.

Q. And now did you prepare a resumé for this trial?
A. Yes. I submitted one of my, a copy of my resumé.
Q. This is Exhibit 256, and can you recognize this as a copy

of your resumé?

A. Yes, it is.

Q. And what I'd like to do is just ask you some few
preliminary questions about your background, and we're not
going to be paging through the exhibit, but Jjust talk --
A. That would take a while.

Q. I understand. 1It's a big document. Would you give your




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ensor — Direct 236

academic,

your educational background, please?

A. I have both a bachelor's and master's in mathematics from

Arkansas State University, and a Ph.D. in statistics from Texas

A&M University.

Q. And what did you do after you got your Ph.D.?
A. I spent a year at Texas A&M as a visiting assistant
professor, and then I then moved to Rice as an assistant

professor and rose through the ranks at Rice and am now chair

of the statistics department.

Q. And have you reached any, or have you been given any
awards?
A. I have been recognized by many organizations, probably

most importantly is I am fellow of the American Statistical

Association, which is our national committee, association for

statistics.

Q. What does it mean to be a fellow of the American Society

of Statistics?

A. It means that you've been recognized for excellence in

your contributions to the field of statistics.

Q. And in particular, was there any body of work that you got

this award for?

A. Yes.

I actually was recognized for my work in

environmental statistics in my award.

Q. Now,

A. Wow,

what courses do you teach?

I teach numerous, a long list of courses. But I, I
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teach theoretical statistics. I teach applied statistics. I
teach statistical computing. I do ——- I have taught numerous
courses in environmental statistics. Three years ago I

actually developed an undergraduate course for civil and
environmental engineers, and so I have been teaching that for

the last three years and —-

Q. And have you won any teaching awards at Rice?
A. Um, I believe I have. I'm not good at keeping up with
awards. I have won mentoring awards, for sure. Yes. Yes,

from the graduate association, vyes.

MR. BLACKBURN: I offer Dr. Ensor as an expert in
statistical methods.

MR. TAYLOR: No objection, Your Honor.

MR. WILLIS: ©None, Your Honor.

THE COURT: Then you're accepted. Thank you.

BY MR. BLACKBURN:

Q. Now, you're here today on behalf of an organization called

The Aransas Project. And one of the earlier things that we

asked you to do was to review certain data and to undertake

certain statistical evaluation for, on our behalf. And we also

asked you to review the work that was undertaken by Dr. Sass.
I'd like to turn to Dr. Sass' work first. Do you recall
reviewing the work completed by Dr. Sass?

A. Yes, I do.

Q. And did you review his paper, "Grus Americana, a Texas
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River"?

A. Yes, I did. I focused specifically on his Fisher's Exact
Test and his use of that.

0. Are you familiar with the Fisher Exact Test as a
statistical technique?

A. Yes, it's one of our classic methods in statistics.

Q. And what's your experience with this technique? Do you
teach it in your courses or —-—

A. Yes. I teach both the theoretical and the applied side of
the Fisher Exact Test.

Q. Now, in Dr. Sass' analysis, was the Fisher test used
appropriately? Did he apply it to the right type of problem?
A. Yes. He set up the problem in a way that it was a
dichotomization of the variables, and that is the, that is the
type of situation where you would use the Fisher Exact Test to
understand whether there is a relationship between two
variables or not.

Q. Okay. And are you aware there had been some slight

modifications and changes to Dr. Sass' underlying data that was

reviewed?

A. Yes, I was subsequently given a copy of his, his revisions
of the —-

0. The modified table?

A. The modified table, and I have examined that as well, yes.

Q. And now with regard to the revised information, did you
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review again whether the Fisher test had been applied
correctly?

A. I did, yes, and I believe that he's making very good use
of the Fisher test.

Q. Could you explain your understanding of what the result
was coming out of the Fisher test, with a P value of .02, the
probability of what, 98 percent?

A. There's a strong association between fresh water, the
level of fresh water inflow and whooping crane winter

mortality. And that is demonstrated by his Fisher Exact Test.

Q. And do you agree with those conclusions?
A. Yes, I do.
0. And in addition to the review of the work of Dr. Sass, did

you conduct any original statistical work for The Aransas
Project?

A. Yes. I continued with the same data set and examined it
in other statistical ways to see if the relationship still
held.

Q. What additional statistical analysis did you undertake at
first?

A. The next step that I examined was looking at the
correlation directly between the variables. The relationship
is nonlinear, and —-

Q. I'm sorry, let me stop you. What does "nonlinear" mean?

A. Not a straight line relationship. There is a different
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type of relationship that is taking place. And so I did a
transformation of the percent mortality to try to capture that

non-straight-line relationship between the two variables.

Q. And is this a standard statistical technique?
A. Yes, 1t is.
Q. And what was the result of the analysis you did with this

correlation work transformation?

A. I again, looking both at seasonal inflows and annual
inflows, there is a correlation with percents, a statistically
significant correlation with percent mortality.

Q. And that would be between basically the lowered inflows
and the higher mortalities, that there's a statistically

significant relationship?

A. Yes, that's correct.

Q. Now, did you conduct any other type of analysis?

A. Yes. I went one step further and pursued what we call a
count regression model. If you think of mortality, the number

of deaths is a count wvariable, and so there's a class of
statistics called general linear models that allows us to apply
regression type methodologies to count data, and so I conducted
that analyses as well.

0. And can you give me —-- what's the difference between the
Poisson regression and, say, the Fisher analysis? I mean —-

A. Well, the Fisher analysis i1s a nonparametric strategy, and

where we're not assuming any distributional relationship
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between the variables. We're Jjust asking whether they're
related or not. And we did find that they were related.

So I went one step further to see if I could try to
capture the type of relationship between the two variables.
And that is where the Poisson regression or count regression
comes into play.

Q. And what is the relationship that you found between the
variables, under the Poisson count regression technique?

A. That the, again, the percent mortality is strongly related
with inflows, lower inflows, results in higher mortality. So
it further strengthened the argument.

0. What does it mean to you, as a statistician, for data to
be significantly related?

A. It means that the relationship doesn't occur by chance,
that there is some mechanism that is occurring between the two
variables.

Q. And in terms of proof of causation, as a statistician, if
you do a statistical analysis, do you consider that to be proof
of causation of a causal relationship?

A. As a statistician, we're very cautious about causation,
and so we really want to be looking at a scientific
relationship. And the statistical evidence can support
causation 1f there's a scientific argument for that causation.
And so as a statistician alone, I would not come in and say

that there was a causal relationship. But if it's, if the
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statistical evidence supports a biological explanation, then
causality is a reasonable step.
Q. So, for example, if you assume that a scientific

explanation exists between the relationship of inflows and

whooping crane mortality, would the analysis that you conducted

support a finding of a causal relationship?
A. Yes, it does.
MR. BLACKBURN: Thank you. No further questions,
Your Honor.
THE COURT: Thank you.
(PAUSE.)
(Counsel conferring off the record.)
CROSS—EXAMINATION

BY MR. TAYLOR:

0. Good afternoon, Dr. Ensor.
A. Hi. How are you doing?
Q. Good. Thank you. I just want to be clear, you're not

offering any opinions in this case that any whooping cranes
actually died during any period of time. Isn't that right?
THE COURT: I didn't get that.
MR. TAYLOR: Sure.
THE WITNESS: I don't get it either.
BY MR. TAYILOR:
Q. You talked about statistics, but I want to take a step

back and just get an understanding of what you're —-—
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THE COURT:
fresh water intake or
MR. TAYLOR:
THE COURT:
THE WITNESS:
THE COURT:
between the two.
THE WITNESS:
THE COURT:
THE WITNESS:
biological.

BY MR. TAYLOR:

Q. Great. Let me as
A. Okay.
0. Doesn't a statist

is provided to you?

What she correlated is statistically the
the inflows versus the crane mortality.
Correct. As I —-
Is that right?
Yes.

And found a statistical correlation

That is correct.

And that it supports causation here.

Yes. I —-- yes, in conjunction with the

k you some questions about that.

ical analysis depend upon the data that

A. Certainly the data does, is required for the analysis,
yes.
Q. And isn't it true that it's —-

THE COURT: So the whole deal is if she got the wrong

mortality rate, her data is out the window.

MR. TAYLOR:

THE COURT:

MR. TAYLOR:

THE COURT:

Got 1it.
So that's where we are.
I will save some time and move on.

Thank you.
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MR. TAYLOR: All right. Let's —-

THE COURT: I bet she knew that, too.

THE WITNESS: Well, within, I mean, it could be wrong
within a certain -- the mortality doesn't have to be perfect, I
guess.

MR. TAYLOR: Okay.

THE COURT: Well, they're saying 4 versus 23.

THE WITNESS: 4 versus 237

THE COURT: That's statistically important.

THE WITNESS: That might make a bit of a difference.
BY MR. TAYLOR:
0. That might make a bit of a difference, if the mortality --

THE COURT: It does. Go on.

MR. TAYLOR: Okay. All right. Let's look at --

THE COURT: This is the beauty of a bench trial.

MR. TAYLOR: I appreciate it. You can just move it
along. I appreciate that.
BY MR. TAYLOR:
0. Let's look at this chart. We've got on the screen a chart
that was provided by you in connection with your work in this
case. Isn't this —--

MR. BLACKBURN: Wait, excuse me. Go ahead and offer
it.

MR. TAYLOR: Well, I'm going to, she's got to —-

okay, I'll offer Defendants' Exhibit 300 —-
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THE COURT: This is not admitted.

MR. TAYLOR: I was going to prove it up with her.
It's her, it's her —-

THE COURT: Well, do you know how we do that? Like
this.

MR. TAYLOR: Okay.
BY MR. TAYLOR:
Q. Dr. Ensor, is this one of the graphs —-

THE COURT: Do you see it on your screen?

THE WITNESS: Yes, I do. Yes.
BY MR. TAYLOR:
Q. —-— that you prepared in connection with your regression
analysis in this case?
A. This isn't part of my formal report, but I did a series of
analyses, and I presented —— I provided everything, most of
everything that I did for you, to you, and this is part of
that, yes.
Q. Okay.

MR. TAYLOR: 1I'll offer Defendants' Exhibit 376 into
evidence.

THE COURT: Any objection?

MR. WAITES: No objection.

THE COURT: Defendants' Exhibit 376 is admitted.

MR. TAYLOR: Let's go ahead and publish that.

BY MR. TAYLOR:
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Q. And what I wanted to focus on is this graph up in the
left-hand corner that says, "Residuals versus Fitted." Do you
see that?

A. Yes, I do.

Q. And isn't this a plot of the residuals versus the fitted
data that you did in connection with your Poisson regression
analysis?

A. Um ——

THE COURT: Okay, wait. I never liked this course in
college. So I need to know more about residuals and fitteds
before we even get to the end. Okay?

MR. TAYLOR: Okay, thank you. I was going to —-

THE COURT: Can you explain that to me?

THE WITNESS: Yes. So there's a basic regression —-

THE COURT: Not that I don't respect it. It's just
too, too much for my pitiful brain.

THE WITNESS: So let's just, let's Jjust step away
from this particular problem for a second and just think
abstractly. So I basically, I have two variables. And I'm
trying to understand whether one variable is related to the
other. And so how I might approach that is through what we
call regression, where I fit the, maybe just a basic line of
best fit through the data, and then I look at the deviations
from that line of best fit to my actual observations. So we

have a fitted line, and then we have deviations from that
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fitted line. The deviation is what we refer to as the
residuals. So how well on average does that line capture each
individual observation.

We absolutely do not expect it to capture it
perfectly. If it captured it perfectly, we would not need
statistics and we could just do basic mathematics. But the
question is, can we quantify how well it captures. And so the
residuals are the deviation from the line of best fit.

THE COURT: Like a standard deviation?

THE WITNESS: No, it's the —-- it's, if you think of

two variables that vary, and so you just think of plotting

those.

THE COURT: On one graph?

THE WITNESS: On one graph, so one's on, one variable
is on the X axis. So if we took flow on the X axis, and we

took, on the horizontal axis, and we took percent mortality on
the vertical axis, and then we just asked what was the
relationship between those two variables, and we try to fit a
curve through those.

THE COURT: Okay.

THE WITNESS: And then we're just looking at the
deviations from the curve, that is what the residuals are.

THE COURT: Thank vyou.
BY MR. TAYLOR:

0. And I want to talk to you about the curve and the
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deviations from the curve. So on this chart here, the red line
that we see going down with a little spike towards the end and
back up, doesn't that represent the predicted average mortality
based on the level of fresh water inflows that you looked at?
A. Well, it's not exactly predicted average mortality.

Right? Because you don't have negative mortality. So it's a,
it's a standardization of that.

Q. Okay. This is a standardization, if you take the level of
inflows for a particular year, where you would expect to find
the average mortality for that year. Correct?

A. That isn't quite what this represents.

Q. Well, let me ask it this way. Doesn't the red line
represent the predicted average mortality, based on the level
of fresh water inflows for a year?

A. So, so it cannot represent —-- it's a perturbation of that.
Because 1if you ——- let's say for example you go to the predicted
value of 1, so that's where the X axis has a 1, then, you know,
what is your Y axis in that case?

Q. Let me ask it this way. These circles, the plots are the
deviation, the difference between what actually happened that
year and what the model projected average mortality for that

year. Correct?

A. Standardized.
Q. Standardized, correct.
A. Yes. Yes.
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Q. Okay. So now we're on the same page. And for your

analysis, you used 22 years of inflow and mortality data.

Correct?
A. Yes.
0. Okay. And the point, this 21 up on the top, if we can

highlight that, that 21 up there, that represents the 21lst year

in your 22 years of data. Correct?
A. That is correct.
Q. And that 21 represents the mortality data for the winter

of 2008 and 20009. Correct?

A. Well, it's the mortality and the inflow data for that
year. It represents that year of data.

Q. Correct. So the 21 represents the year 2008 and 2009.
Correct?

A. Yes.

0. Okay. Now, based on the level of inflows for 2008 and

2009, your statistical regression analysis would not have
predicted 23 mortalities that year. Correct?
A. Yes. It does not predict 23 mortalities.
Q. Okay. And you can't tell us, based on the regression

analysis that you did, what level of mortalities that this, the

red line down below the 21 point represents. Correct?
A. I don't understand your question.
Q. Okay. 21 represents the mortality or the inflow and

mortality data for the winter of 2008 and 2009. Correct?
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A. No, that doesn't —-- it represents the information from
that year.

Q. Right, the information for that vyear.

A. This is not a plot of the actual mortality. It would look

much different.
Q. Right.
A. So the purpose of this plot is to understand if there were
points that were outliers, and the 21st year is certainly an
outlier in relation to the other variables that are, or other
years of data.
Q. Let me ask it this way. Based on the level of inflows for
2008 and 2009, wouldn't your statistical analysis have
predicted mortalities lower than 237
A. Yes, it does predict mortalities lower than 23.
Q. Okay. Now, let's assume hypothetically that a
statistical, a statistically significant correlation exists
between inflows and mortality, because that's your opinion in
this case, right?
A. It's my opinion, or —-—
Q. Now, don't you agree that if there's not a, i1if there's not
biological support for that position, your statistical analysis
cannot, by itself, establish causation between inflows and
whooping crane mortality. Correct?

MR. BLACKBURN: I'm sorry, I'm not sure I understood

the question.
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BY MR. TAYLOR:

Q. Okay, let me ask it —-—- you agree that if there's not a
biological, i1if there's not a biological support for a
connection between inflows and mortality, statistics by itself
does not support causation between those two variables.

A. You know, that's probably actually not correct.

Statistics can support causation.

Q. Let me —-

A. But —-

Q. Okay, go ahead.

A. But I, as a statistician, work in conjunction with other
scientists who can explain causal relationships. I would not

try to explain the causal relationship.

Q. Okay. So —-

A. But it doesn't mean that the statistics isn't supporting
the causal relationship.

Q. Right. And my question is, without a biological support,

the statistics doesn't get you to causation. Correct?

A. I would not immediately assume causation, or make that
conclusion. But it doesn't mean that, it doesn't negate
causation.

0. Right, okay.
A. If that —-—
MR. TAYLOR: Pass the witness.

THE COURT: Thank you. Do you have any further
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questions?
MR. BLACKBURN: Just a couple, Your Honor.
THE COURT: Thank you.
REDIRECT EXAMINATION

BY MR. BLACKBURN:

Q. Dr. Ensor, were you here for Dr. Sass' testimony?
A. Yes, I was.
Q. Did, to your mind, did Dr. Sass offer a biological basis

to support the causal relationship between inflows and

mortality?

A. Yes, I believe that he did, just a —— I'm not a biologist,
but I felt that he —- I would be —-

Q. Is that the type of information you look for to pair a

statistical analysis with to make causal findings?
A. Yes, that is.
MR. BLACKBURN: Thank you. No further questions.
THE COURT: Thank vyou.
MR. TAYLOR: Nothing further, Your Honor.
THE COURT: Thank you, ma'am. You're excused.
THE WITNESS: Thank you.
THE COURT: Would you call your next witness?
MR. BLACKBURN: Mr. Mundy will call the next witness.
MR. MUNDY: We call Dr. Felipe Chavez-Ramirez, Your
Honor.

THE COURT: Thank you, Dr. Ensor.
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THE WITNESS: Thank you.
FELIPE CHAVEZ-RAMIREZ, PLAINTIFF'S WITNESS NO. 4, SWORN
DIRECT EXAMINATION

BY MR. MUNDY:

Q. Good afternoon, Dr. Chavez. How are you today?

A. I'm good, sir.

Q. Would you please introduce yourself to the Judge?
A. My name is Felipe Chavez-Ramirez.

Q. And how are you employed, sir?

A. I work for the Gulf Coast Bird Observatory in Lake

Jackson, Texas.
Q. All right. And Dr. Chavez —--—

THE COURT: What is that?

THE WITNESS: I'm sorry?

THE COURT: What is that?

THE WITNESS: The Gulf Coast Bird Observatory is a
nonprofit conservation organization dedicated to the protection
of migratory bird habitat along the Gulf Coast of Mexico.

BY MR. MUNDY:

0. The Gulf Coast of the United States and Mexico?
A. I'm sorry, the Gulf of Mexico coast, in the U.S., Mexico
and ——

THE COURT: Where is that located, again?
THE WITNESS: Lake Jackson, Texas.

THE COURT: Thank you.
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BY MR. MUNDY:
Q. And you are currently also a member of the U.S.-Canadian
Whooping Crane Recovery Team, one of the five U.S.
representatives?
A. That's correct.
Q. How long have you been on the U.S.-Canadian Whooping Crane
Recovery Team?
A. I believe it was 2004.
Q. And before you took the position with the Gulf Coast Bird
Observatory, where were you employed?
A. I was with an organization currently called The Crane
Trust, but when I was there, it was called the Platte River
Whooping Crane Maintenance Trust. Sorry. That's a long name.
Q. And what years were you with what we will now call The
Crane Trust, by its current name-?
A. 2002 through 2010.
Q. And so for those approximately eight years, give us Jjust a
very short synopsis of your positions and duties.
A. My first position there was avian ecologist. My role was
to conduct research on cranes and other migratory birds that
used the Platte River. So it was both sandhill cranes and
whooping cranes.

In 2003, I believe, I became the Executive Director,
although it was kind of a mixed position. I was, in a sense

the role was a 50 percent administration and 50 percent
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maintaining the research supervision that I was doing before.

THE COURT: I meant to ask another witness, but I'm
going to ask you, how long does it take the cranes to migrate
from Saskatchewan to Aransas Wildlife Refuge.

THE WITNESS: Oh, it can take between five to ten
days.

THE COURT: That quickly?

THE WITNESS: Yes, ma'am.
BY MR. MUNDY:
Q. And explain, if you would, Jjust in —-

THE COURT: Thank you.
BY MR. MUNDY:
0. —-— for her, the honor, the Court, the significance of the
Platte River or a particular section of the Platte River with
respect to whooping cranes and sandhill cranes.
A. Well, the Platte River is one of the sites considered a
critical habitat, has been designated as critical habitat for
whooping cranes. As a matter of fact, the reason The Crane
Trust exists is because of that, the importance of the Platte
River for whooping cranes.

It's absolutely critical for sandhill cranes, because
sandhill cranes that winter in Mexico, and anywhere from
between Louisiana, Texas, New Mexico and Arizona, all those
birds end up on the Platte River about a 90-mile stretch, and

they spend between two to four weeks, each bird, doing nothing
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but acquiring food resources —-

THE COURT: So is it called a fly way, or what is it?

THE WITNESS: 1It's the staging area for sandhill
cranes.

THE COURT: Okay.

THE WITNESS: It's a stopover for whooping cranes,
because they only use it as a, generally as an overnight roost.
The sandhill cranes, on the other hand —-

THE COURT: They spend a lot of time there.

THE WITNESS: —-- utilize it to acquire fat that they
use later on for breeding in the Arctic and high latitudes,
where they're still very cold.

THE COURT: Thank you.

BY MR. MUNDY:

Q. How far do whooping cranes typically fly during a day of
migration from the point they 1lift off till they set down and
rest again during their migration from north to south?

A. Well, it's quite variable, but I think the average 1is
between 200 and 400 miles.

Q. Okay. And the Platte River would be kind of the crane
equivalent of pulling over at a Stuckey or a Buck-ee's, where
you pull in, get a little food and take a break, get out, walk
around?

A. For sandhill cranes —-—- or for whooping cranes?

Q. For whooping —-
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A. Yes, that's correct.
Q. —— or sandhill cranes generally.

THE COURT: Sandhills, it's more like a resort, and
they're staying there a while.

THE WITNESS: Yes.

MR. MUNDY: Good point.

THE WITNESS: More like a buffet table for those
guys.
BY MR. MUNDY:
Q. Yeah, but the whooping cranes also use the Platte River,
that particular stretch of the Platte River?
A. Yes, they do.
Q. Okay. And when you were with The Crane Trust, what is now
known as the —-

THE COURT: Sorry?

MR. FERNANDES: Yeah, if I may, is there any way the
witness can move the mike a little bit closer?

THE COURT: No, don't touch the microphone.

MR. FERNANDES: Sorry. Why don't you try leaning in
like this, with your arm on the —--

THE WITNESS: Okay.

THE COURT: That's it.

THE WITNESS: How about this?

THE COURT: Perfect. Even better.

THE WITNESS: Okay.
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THE COURT: Thank you.

BY MR. MUNDY:

Q. And you're a little soft spoken. Keep your voice up, if
you will.
A. Yes, sir.

THE COURT: The reason we don't touch the microphones
anywhere is it goes right in Ms. Gano's ear, and she's going to
have a Worker's Comp deafness claim soon.

BY MR. MUNDY:

Q. And I think earlier today the Judge asked about people
banding birds. You're one of the people that actually is out
in the marsh and the mud and up in Canada actually banding

whooping cranes?

A. That's correct.

Q. Have you ever testified in a trial like this before?
A. No, sir.

Q. Are you a little bit nervous?

A. I am.

Q. All right. 1It's okay. And I think just —-- you have a

little souvenir from banding whooping cranes last week, don't

you?

A. I have a little scratch on my hand, yes.
Q. Is that from where they bite you or try?
A. Well, it was actually the —-

0. Claws?
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A. —— the claws.
Q. Okay. But as recently as last week, you were out banding
whooping cranes?
A. That's correct.
0. All right. The, for the time you were at The Crane Trust,
you said 2002 to 2008, by the time you left, what was your
position with The Crane Trust?
A. I was Director of Science.
Q. Okay. And explain, in just very general terms, how The
Crane Trust was formed, what its purpose was.
A. Back in, it must have been the mid '70s —-—- the trust was
established in 1978. The reason it was established, there was
a settlement to a litigation where the State of Nebraska, the
National Wildlife Federation and several other conservation
groups were contesting the building of dams in Idaho primarily.
I'm sorry, not Idaho, Wyoming. So through the process of —-
and I don't know the whole process that went along, but the
settlement was that the project could go ahead, if they
established a fund to protect and study the importance of the
Platte River to cranes and other migratory birds technically.
THE COURT: Can you hear him all right?
MR. FERNANDES: I can, Your Honor.
BY MR. MUNDY:
Q. And so the ultimate outcome was to protect the most

critical and important habitat along the Platte River for the
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sandhills and whooping cranes?
A. That's right. The trust spent a lot of the early years by
acquiring land to protect adjacent to the Platte River for the

use of both species of cranes.

Q. Where did you work before The Crane Trust?

A. I was with the World Wildlife Fund.

Q. And how long were you there?

A. I was there between 1999 and 2001.

Q. And what were your responsibilities?

A. I was the coordinator for the Chihuahuan Desert Ecoregion
Program.

Q. And I believe that's an area where you grew up?

A. That's right. And that's one of the reasons I took that
position. It's —-— I'm originally from Chihuahua City,

Chihuahua, the core of the Chihuahuan Desert Ecoregion, and I
saw it as an opportunity to try to do some conservation work
back in the general area where I was originally from.

THE COURT: Where was that located again?

THE WITNESS: The Chihuahuan Desert Ecoregion Program
covers eight states in Mexico, northern Mexico, plus West
Texas, the TransPecos region, southern New Mexico, and
southeastern Arizona. So it's a very huge area.

THE COURT: Big.

THE WITNESS: Yes, ma'am.

BY MR. MUNDY:
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Q. What type of activities were you engaged in there? What
conservation efforts?

A. Well, we did several research projects, but -- and tried
to establish several reserves, tried to promote the development
of conservation groups at the local scale, which are lacking,
particularly in the northern Mexico portion. We helped
establish several reserves for protection of endemic species of
prairie dogs, cacti, and then some herps, and did a lot of work
with water management issue, watersheds and river, riparian
corridors within the region.

0. All right.

MR. MUNDY: And Your Honor, for the record,
Defendants have offered Dr. Chavez's report with attached CV,
bibliography, supporting materials, as Defendants' Exhibit 118,
which is already in evidence, in case you need it for
reference. And also, since he's been the subject of the
Daubert challenge, I would ask the Court to take judicial
notice of the Plaintiff's response to the Daubert motion and
the materials contained there —-—

THE COURT: I don't need to. I mean, anything that's
in the Court's file, I've got.

BY MR. MUNDY:
Q. And I'm going to continue to go through, because you've
been challenged by the Defendants, I'm going to go through a

little more detail of some of your background, field
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experience, research experience, publications, and then also —-

THE COURT: How do you —— I wanted to ask, how do you
band a whooping crane? What kind of —— I was in a banding
thing one time, we just did migrating birds off of Virginia,
and had big nets set up -—-

THE WITNESS: Yes, ma'am.

THE COURT: -- with the Audubon Society. What, how
do you do it with cranes?

THE WITNESS: Well, we have two methods. One is for,
that we use here in Texas, to trap adult white birds, which is
basically leg snares.

THE COURT: A what?

THE WITNESS: Leg snares.

THE COURT: Okay.

THE WITNESS: What we do is we set these loops of
soft cord on the ground and try to entice the birds to put
their legs in there, and then we have a trigger mechanism to
close those loops —-—

THE COURT: Okay.

THE WITNESS: —-- on their leg, and then we run like
mad, grab them, and put the tags and radios as quick as we can.
In Canada, however, it's a completely different scheme. It's
totally unaccessible, so we actually have to go in by
helicopter, locate -- and in Canada, we're trying to trap

chicks, the young, right before they learn how to fly. So
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they're flightless for about 60 days of age. They're still
mostly grounded. So we, once we locate them via helicopter,
we, they put us close to the ground, and we basically chase
them down —-

THE COURT: Thank you.

THE WITNESS: —-- until we can capture them.

MR. MUNDY: We actually have some video that he took
just last week, Your Honor. He was at the refuge banding or
attempting to band whooping cranes, and he over the weekend
gave us some short videos of that, which —--

THE COURT: That's not been admitted?

MR. MUNDY : Has not, Your Honor.

MR. FERNANDES: And we object to that. We just got
that Saturday, late Saturday night, long after the deadline to
produce documents and response —-- the experts are relying upon.

THE COURT: I understand that, but apparently it's
supplemental, because the birds Jjust got here.

MR. FERNANDES: The birds have been here for
October —-- that was made a week ago. We got it at 9:45
Saturday night.

MR. MUNDY: If I might ask the witness a few
questions about this.

BY MR. MUNDY:
Q. Last week you came down to the refuge for banding, and

that was in no way related to this case or litigation or your
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expert activities? It was your Jjust normal —-
A. That's right. As a matter of fact, I would be trapping

right now if I wasn't here.

Q. Okay. So we're taking you away from your regular job in
the field?

A. That's correct.

Q. But those, that videotaping is part of the normal

scientific methods and processes you do with observing the
birds, recording what you're doing in the field? If you
weren't in any way involved in this case, you would be doing
that?

A. The reason we recorded this year, because we, we're having
a few, we want to make sure we understand how the traps react.
So being able to video the behavior of the birds, because once
we're, once we trap a crane —— and if Your Honor has been
trapping, it's pretty exciting. I mean, the adrenaline rush is
pretty quick, and we have to get done as quick as possible.
Nobody can remember what happened, how it happened. Just that
we got the bird, it's banded, and it's gone.

Q. My question —-

A. The video is a way to keep some sort of record of what
happened, because nobody else —— it's really hard to do.

Q. My question is, that was done not for this case or your
involvement in this case in any way. It's your just usual

professional activity?
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A. Oh, that's correct. That's right. That's right. It has

nothing to do with the case.

Q. And it happened just last week?
A. Yes.
Q. And that's not just you doing it, that's a coordinated

team effort, where members of the team have to coordinate
schedules about when they're going to conduct the activity?

A. That's right. The trapping team consists of myself, a
member of the Intermational Crane Foundation from Wisconsin, a
member from the USGS Geological Survey in North Dakota, and
somebody from The Crane Trust in Nebraska. So yes, it takes
quite a bit of coordination to get everybody at the same place
at the same time.

Q. And you first made those videos available to members of
the —-- the lawyers, me, Mr. Blackburn, Saturday, first time you

ever gave them to us or we knew about those?

A. That's correct.

Q. Okay.

MR. MUNDY: And we gave them the same day or that
evening to the opposing counsel, Your Honor, so I believe
there's good cause, and no undue prejudice to the Defendants,
and I would move for the admission of those wvideos.

THE COURT: Mr. Fernandes?

MR. FERNANDES: I just, I have no idea what they're

offering this for, to support an opinion in this case, or to
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illustrate a ——

THE COURT: I guess because I just want to see it.

MR. FERNANDES: Yeah, that's my point. I want to see
it, too. But if I could —-

THE COURT: Well, why don't we just look at it, and
if it's not relevant, I'm not going to consider it.

MR. FERNANDES: Yeah.

THE COURT: 1It's probably not relevant for anything.
I'm just curious.

MR. FERNANDES: Yeah. I just hawe no idea why
they're offering it.

THE COURT: I agree with you. I'd just like to see
it.

MR. MUNDY: This is Plaintiff's Exhibits 365 through
370, Your Honor. It's —-—- each one is a few minutes, we picked
out Jjust like 30 or 60-second excerpts from a few.

THE COURT: 365 through what?

MR. MUNDY : 370.

THE COURT: 1It's admitted. And just to look at, see
if —— it may not be relevant for anything.

MR. MUNDY: It Jjust shows the birds, you'll see
adults and juveniles, and in fact shows them trying to trap or
snare one. Could we turn the lights down a little bit?

THE COURT: Yes.

MR. MUNDY: Thank you.
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THE WITNESS: Your Honor, this is the hole where the
juvenile bird is in. That's where we wanted him to step,
except we're now trying to trap adult birds, so white birds.

MR. MUNDY: Explain —-

THE COURT: So the ropes and the, are the cords in
the hole?

THE WITNESS: The cord is on the edge of that
depression that you see there.

THE COURT: Okay.

THE WITNESS: So our expectation is once we have a
white bird step in there with one leg and one leg only, we'll
trigger the closing mechanism on it.

MR. MUNDY: Okay. And if you would, explain the
difference of the all white bird versus the ones with the brown
heads for the record.

THE COURT: Well, those are juveniles.

MR. MUNDY: Okay.

THE COURT: I got it.

MR. MUNDY: All right.

THE COURT: 1I've been sitting here with everybody
else.

MR. MUNDY: Right.

BY MR. MUNDY:
Q. And then why did you not try and trigger the snare while

the juvenile is, has its foot in the hole?
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A. Because we've been, we can get chicks in Canada fairly
easily, relative to the trapping mechanisms here in Texas, and
so we want to get a better sample of adult white birds, because
when we —-— one of the big objectives of this project is trying
to understand mortality during migration. And that, we don't
want to have, you know, 90 percent chicks and very few adult
birds. We want to focus on getting white birds in Texas and
doing the chick tracking in Canada.

Q. All right. 1In a perfect world, if you could band as many
birds as was your goal this year, how many birds would you

attempt to band?

A. This year, we would like to trap 12 white birds.
Q. Okay. And —-—
A. Or this winter, I should say.

UNIDENTIFIED SPEAKER: Should we move up?

MR. MUNDY: Yes.
BY MR. MUNDY:
Q. Let's go ahead, let's go to the next excerpt, and explain
where these are being taken, you know, what type of habitat on
the refuge.
A. Well, one of the other videos has a very nice wide angle
shot of where we're at.
Q. Let's go ahead and move to the next —-

UNIDENTIFIED SPEAKER: I think that was 366 —-

THE WITNESS: Basically what we've done is we've ——
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this year is a fairly, what we call a dry year.

BY MR. MUNDY:

Q. Okay. There it is.

A. There it is. So the places we've set up our traps, it is
in places, 1in watering areas where we expect cranes to come
drink water, especially this year, because it's fairly dry and
the salinities are fairly high. So we see the cranes will,

should be coming in here shortly. There they go.

Q. There they are. So —-
A. So these are basically the areas where whooping cranes
would come to drink water from —-- these are fresh water upland

grassland, oak savanna type environments.

Q. This is on the interior of the refuge?
A. This is inside the refuge, that's correct.
Q. Okay. And that habitat we're seeing here, these —- to me

it looks like an old ranch stock tank, for lack of a technical
term. Where do these come from?

A. The refuge was originally a cattle ranch. And most of
these ponds that we call ponds now were stock tanks for cattle
in the old days. That's correct.

Q. And the, around the perimeter, that's —-- what type of
habitat is that?

A. There's a lot of cordgrass in this picture, basically a
grassland surrounds this particular hole or pond.

0. What's also known as coastal prairie?
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A. Yes, that's correct.

Q. And you were in the room, heard Dr. Archibald's testimony
today earlier?

A. Yes, I was.

Q. And he was explaining how, in historic times, these were
really tall grass prairie birds?

A. That's right. In the breeding grounds, when he was
talking about it, yes.

Q. And explain, if you will, just very briefly, in what role
wildfire plays in the natural ecosystem of prairies?

A. Well, fires —-- prairies are basically evolved with fire.
I mean, 1in most parts of the world, the reason we have
grasslands 1s because of regular fires or some other natural
process like droughts and things of that sort. So grasslands
that are not burned on a regular basis become encroached with

wooded vegetation, and that changes the whole composition of

the environment from a grassland to a savanna, and eventually a

woodland in many cases. Texas 1s a perfect example of that.

mean, wooded areas that did not exist before are now basically

woodlands —-

Q. So —-—

A. —— that used to be grasslands.
Q. So the refuge personnel doing —-

THE COURT: Ms. Snapka?

THE WITNESS: I'm sorry?

I
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MS. SNAPKA: Thank you.

THE COURT: Go ahead.
BY MR. MUNDY:
Q. So the refuge personnel conducting controlled burns on
locational basis around the refuge is just mimicking the
natural behavior of a native prairie?
A. I think, yes, that's one of the objectives of burning is
to try to keep the woody vegetation out of the grasslands and
open areas. If you're trying to manage, if you were going to
manage for whooping cranes, and we did this at the trust in
Nebraska, you want to keep the vegetation open. They want wide
views, the way they like their habitats, you know, a place
where —-- and the priority objectives of the refuge is to try to

keep that woody vegetation out —--—

Q. Okay.
A. —— 0of some of these open grasslands.
Q. And besides whooping cranes, other birds utilize burned

areas as part of their natural foraging behaviors?

A. Yeah.
Q. Certain woodpeckers, black-capped vireos, as examples.
A. Pretty much, there's a lot of species that are attracted

to burned areas, indeed. There are many bird species, things
of that sort.
Q. All right. If you can —-—

MR. MUNDY: Thank you, Mr. Waites.
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MR. WAITES: Did you want to show one more?

MR. MUNDY: You have one more clip? Okay.
BY MR. MUNDY:

Q. What are the birds doing here, sir?
A. They're —-

THE COURT: They're drinking, I bet.

MR. MUNDY: And Your Honor, it seems obvious, but
it's been a contested issue by the Defendants. That's why I
ask.

THE COURT: Oh, you think they're not drinking?

MR. FERNANDES: We have not contested that they're
drinking. The only thing we've contested is the need to drink
water at certain salinity levels in the salt marsh, because
every time they drink in a salt marsh, they're drinking water
that, by definition, is not fresh.

THE COURT: Thank vyou.

MR. MUNDY: The, the -- if we can, let's go back a
little bit more to your experience and training, sir. Thank
you, Mr. Waites. The —-

THE COURT: That's it?

MR. WAITES: Would you like to see some more?

THE COURT: No, but I agree with Mr. Fernandes, it's
not relevant to anything, but I really enjoyed seeing it. So
we'll leave it in. But I won't be considering it, except it

was educational for me.
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BY MR. MUNDY:

0. You have a Ph.D. Correct?
A. That's correct.
0. What is your —-—- when did you receive your Ph.D., what was

the subject of your Ph.D. study and thesis?
A. My Ph.D., I got a Ph.D. in 1996, in wildlife ecology at
Texas A&M University.

THE COURT: On what ecology?

THE WITNESS: Wildlife ecology.

THE COURT: Thank you.

THE WITNESS: The subject of my dissertation was
Whooping Crane Habitat Use of Foraging and Energetics in the
Wintering Grounds.

THE COURT: Foraging and what?

THE WITNESS: Habitat Use, Foraging and Energetics of
Winterin